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Data Services (Special Access) Data Collection, Public Notice, DA 16-368, WC Docket No. 
05-25, RM-10593 (rel. Apr. 6, 2016). 
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Reply Comments (originally filed Feb. 19, 2016) (“Attachment E”);
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DECLARATION OF 
STANLEY M. BESEN AND BRIDGER M. MITCHELL

I. QUALIFICATIONS

1. My name is Stanley M. Besen.  I have published widely on telecommunications economics 

and policy, intellectual property, and the economics of standards and have consulted to 

many companies in the telecommunications and information industries.  I have served as a 

Brookings Economic Policy Fellow, Office of Telecommunications Policy, Executive 

Office of the President (1971-72); Co-Director, Network Inquiry Special Staff, Federal 

Communications Commission (1978-80); Coeditor, RAND Journal of Economics (1985-

88); Senior Economist, RAND Corporation (1980-92); a member of the Editorial Board of 

Information Economics and Policy (1992-2004); and Vice President, Charles River 

Associates (1992-2008).  I currently serve as a member of the Editorial Board of 

Economics of Innovation and New Technology.  I have taught at Rice University (1965-

1980), where I was the Allyn R. and Gladys M. Cline Professor of Economics and Finance; 

Columbia University (1988-1989), where I was the Visiting Henley Professor of Law and 

Business; and the Georgetown University Law Center (1990-1991), where I was Visiting 

Professor of Law and Economics.  I hold a Ph.D. in Economics from Yale University 

(1964).  My CV is included as Attachment A to this Declaration. 

2. My name is Bridger M. Mitchell.  I am an expert in competition and pricing in the 

telecommunications industry and have provided expert testimony, litigation support, and 

economic consulting services to numerous business and government clients.  My research

on major regulatory issues encompasses the theory and practice of telecommunications 

pricing, competition, and equal access in local telephone markets, interconnection in 

telecommunications networks, international telephone rates, pole attachment rates, and 



REDACTED – FOR PUBLIC INSPECTION

2

broadcasting and cable television.  I have developed pioneering models of the cost structure 

of a cable television firm and the incremental costs of local telephone networks.  I taught 

economics at Stanford University, as Assistant Professor of Economics from 1966 to 1971 

and as Acting Associate Professor of Economics in 1976, and at UCLA from 1973 to 1975 

as Lecturer in Economics. From 1972 to 1994, I served as Senior Economist, RAND 

Corporation.  From 1994 to 2008, I was a Vice President of Charles River Associates and, 

from 2008 to 2015, was a Senior Consultant to the firm.  I hold a Ph.D. in Economics from 

the Massachusetts Institute of Technology.  My CV is included as Attachment B to this 

Declaration.  

II. OVERVIEW AND SUMMARY OF CONCLUSIONS

3. In order to “advance the public interest goals of just, reasonable, and nondiscriminatory 

rates,”1 the Federal Communications Commission (“FCC” or “Commission”)

implemented a system of price cap regulation for special access services provided by the 

largest incumbent local exchange carriers (“ILECs”) because it had concluded that 

ILECs dominated the provision of these services.2  In the late 1990s, however, the 

Commission granted pricing flexibility to ILECs in limited geographic areas that were 

identified using “competitive showings (also referred to as ‘triggers’).”3 These triggers 

1   Special Access for Price Cap Local Exchange Carriers, Report and Order and Further 
Notice of Proposed Rulemaking, 27 FCC Rcd 16318, ¶ 2 (2012) (“2012 Data Collection Order”
or “Further Notice”).
2   Policy and Rules Concerning Rates for Dominant Carriers, Second Report and Order, 5 
FCC Rcd 6786, ¶¶ 257-59 (1990), aff’d, Nat’l Rural Telecom Ass’n v. FCC, 988 F.2d 174 (D.C. 
Cir. 1993).  
3   Special Access for Price Cap Local Exchange Carriers, Report and Order, 27 FCC Rcd 
10557, ¶ 11 (2012) (“2012 Report and Order”) (describing grants of pricing flexibility). 
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were based not on the existence of actual competition but instead on predictions of 

future entry by new facilities-based suppliers in a sufficient number of ILEC wire 

centers in a Metropolitan Statistical Area (“MSA”).  The Commission has now 

recognized that its triggers have resulted in granting ILECs pricing flexibility in areas 

that were not, in fact, competitive.  In particular, the Commission has concluded that 

using an MSA as the geographic area to which to apply a trigger was too broad and, as a 

result, often contained areas where ILECs did not face significant competition.4  The 

Commission has also concluded that competitive conditions can vary greatly among 

different types of special access service5 and that the predictive judgments inherent in its 

triggers were flawed.6

4. Specifically, in its Qwest Forbearance Order in 2010, the Commission found that:  

(a) wholesale loops and local transport are in separate markets;7 (b) circuits of differing 

capacities are likely to constitute separate markets;8 (c) each customer location is a 

separate market, although customers facing similar competitive choices could be 

aggregated “for reasons of administrative convenience”;9 and (d) there were barriers to 

4   Id. ¶¶ 35, 45 (finding that its “rules permitted MSA-wide relief on the basis of extremely 
concentrated demand in many instances” and noting that “contrary to the Commission’s 
prediction in 1999, MSAs have generally failed to reflect the scope of competitive entry,” which 
has been “far smaller than predicted”).
5   See Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the 
Phoenix, Arizona Metropolitan Statistical Area, Memorandum Opinion and Order, 25 FCC Rcd 
8622, ¶ 49 (2010), aff’d, Qwest Corp. v. FCC, 689 F.3d 1214 (10th Cir. 2012) (“Qwest 
Forbearance Order” or “Qwest”).
6   See generally 2012 Report and Order.
7   Qwest Forbearance Order ¶ 48. 
8   Id. ¶ 49. 
9   Id. ¶ 64. 
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entry in the provision of special access services.10  Although the Commission found that 

there were insufficient data to identify the locations of competitive facilities or to 

calculate market shares for wholesale markets, it concluded, nonetheless, that there were 

no “significant alternative sources of wholesale inputs” in the Phoenix MSA.11 It also 

found that there were many routes for which Qwest was the only provider12 and that 

“Qwest [had] not demonstrated that there exists significant actual or potential 

competition for enterprise services by competitors that rely on their own last-mile 

connections to serve customers” in the Phoenix MSA.13

5. Having recognized the disparate nature of competitive supply within MSAs, as well as 

the need to distinguish among different types and capacities of special access services, 

the Commission proposes as one step in this proceeding to undertake a traditional 

market power analysis.14  This requires “a thorough analysis, which traditionally begins 

with a delineation of the relevant product and geographic markets, and then considers 

market characteristics, including market shares, the potential for the exercise of market 

power, and whether potential entry would be timely, likely, and sufficient to counteract 

the exercise of market power.”15

10   Id. ¶ 72. 
11   Id. ¶¶ 70, 76. 
12   Id. ¶ 77. 
13   Id. ¶ 87. 
14   2012 Data Collection Order ¶ 66.   
15   Qwest Forbearance Order ¶ 28. 
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6. In order to carry out the traditional market power analysis, the Commission required 

special access providers and purchasers to submit a significant amount of data.16

Analyses of these data should enable the FCC to more accurately distinguish products 

and geographic areas where ILECs are subject to effective competition from products 

and geographic areas where ILECs retain significant market power.

7. In turn, the Commission will be able to make any necessary changes to its existing 

pricing regulations, or to develop new policies, that ensure that special access prices are 

just, reasonable, and nondiscriminatory.  As the Commission has stated:  

Once the data are collected and analyzed, we may modify the 
existing pricing flexibility rules or adopt a new set of rules that will 
apply to requests for special access pricing flexibility. . . . [W]e
propose to adopt rules that will allow for the relaxation or even the 
elimination of price cap regulation where we find the presence of 
actual or potential competition sufficient to ensure that rates, terms 
and conditions for special access services remain just and 
reasonable. . . . 17

The Commission also sought comment on “what steps the Commission should take 

where relief has been provided under our existing rules and where the data and our 

analysis demonstrate that competition is not sufficient to discipline the marketplace.”18

8. In this Declaration, we begin by discussing the conclusion, reached by the Commission 

and others, that special access product and geographic markets should be narrowly 

defined for purposes of measuring their competitiveness.  We then summarize the results 

16   See generally 2012 Data Collection Order.
17   Id. ¶ 80. 
18   Id. ¶ 57. 
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of our analyses of the data19 that have been submitted to the Commission and released 

for review by approved parties in the Secure Data Enclave.20

9. We first report data on the number of competitive local exchange carriers (“CLECs”)21

that provide special access service both at individual locations and in census blocks.  We

then report market shares that are based on the quantities of special access services sold 

and on revenues from the sale of special access services.  Based on our analyses of these 

data, we conclude that the vast majority of special access product and geographic 

markets are not effectively competitive.

III. THE RELEVANT PRODUCT AND GEOGRAPHIC MARKETS FOR SPECIAL 
ACCESS SHOULD BE DEFINED NARROWLY

10. In this Section, we describe the appropriate product and geographic markets for the 

purpose of our structural analysis of the data collected by the Commission.  These 

market definitions follow the methodology used by the Commission and the antitrust 

agencies for competitive analysis.  In particular, we emphasize the importance of 

analyzing, where possible, various separate special access product markets. We also 

stress the importance of analyzing geographic markets at a granular level, initially the 

individual building location, because use of overly broad geographic areas would 

significantly overestimate competition in many areas.

19   We have carried out our analyses in conjunction with the Brattle Group and SMG 
Consulting, who have filed a separate declaration that provides additional detail about the data 
sources that they have employed and the calculations that they have performed. Declaration of 
William P. Zarakas and Susan M. Gately (“Zarakas/Gately Decl.”).
20   Because of concerns about the privacy of respondents and critical infrastructure security 
issues, not all of the data that the Commission collected were made available to reviewing 
parties.  
21   See Zarakas/Gately Decl. ¶ 12.
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11. Product Markets.  As Mitchell has explained in this proceeding, for a special access 

customer, “channel termination and channel mileage are not substitutes . . . [and] 

therefore [are] distinct product markets.”22 Mitchell further has explained that

“[c]hannel termination and channel mileage products are also distinguished by 

differences in capacity.”23  DS1 and DS3 services, which are provided using TDM 

technology, are effectively in separate product markets because, at the normally 

prevailing market prices, a small but significant and non-transitory increase in the DS1 

price would not cause purchasers of DS1 service to substitute purchases of DS3 

service.24

12. Although special access services historically have been circuit-based, carriers are 

increasingly using packet-based services, such as Ethernet products, to supply dedicated 

access links.  Where carriers offer packet-based services that users regard as substitutes 

for TDM-based circuits they should be considered part of the same product market.  

Moreover, if, in response to a price increase by a hypothetical monopolist of DS3 

service, enough customers would choose to purchase packet-based service in lieu of 

purchasing one or more TDM-based DS3 circuits and thereby make the price increase 

22   Declaration of Bridger M. Mitchell, attached to Comments of Sprint Nextel Corporation, 
WC Docket No. 05-25, ¶ 50 (Jan. 19, 2010) (“2010 Mitchell Decl.”).  Note that special access 
backhaul service supplied at the cell sites of wireless carriers is in the same product market as 
special access service of similar bandwidth supplied to other purchasers in the same geographic 
market.  
23   Id. ¶ 51.   
24   Competitive supply of stand-alone DS1 channel terminations is rarely economic.  
However, a DS3 circuit is functionally equivalent to 28 DS1 circuits and, if a carrier has DS3 
channel termination facilities, it can channelize them to provide DS1 service.  Thus, the 
availability of DS3 services in a geographic market can potentially constrain DS1 channel 
termination prices.
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unprofitable, the products should be viewed as part of the same relevant market.  

Conversely, at the point at which differences between a packet-based service and a high-

capacity circuit-based service are so substantial that enough customers would not switch 

services in response to a price increase to make the increase unprofitable, the products 

should not be considered to be in the same antitrust market.   

13. Note that, for the purpose of determining actual or potential competition, it does not 

matter whether circuit-based and packet-based services are in the same market if the 

ILEC is the only provider of both services or is one of a small number of providers and 

has very large market shares of both services.  In that circumstance, Commission 

intervention would be needed to prevent the exercise of market power with respect to 

both types of service.     

14. The conclusions we set forth above are based on the widely accepted conclusion that 

different special access products should be treated as different relevant antitrust product 

markets.  As previously noted, the Commission found in Qwest that:  (a) loops and 

dedicated local transport are in distinct product markets;25 and (b) circuits of differing 

capacities are likely to be in separate product markets.26 Similarly, in connection with 

the AT&T/BellSouth merger, the Commission noted that the “services provided over 

different segments of special access (e.g., channel terminations and local transport) 

constitute separate relevant product markets, which may be subject to varying levels of 

25   Qwest Forbearance Order ¶ 48. 
26   Id. ¶ 49. 
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competition . . . [and that], in general, different capacity circuits are likely to constitute 

separate relevant product markets as well.”27

15. This view also has been expressed by others that have analyzed the supply of special 

access services. For example, the Government Accountability Office (“GAO”) analyzed 

prices in the special access marketplace separately for channel terminations, interoffice 

mileage, DS1, and DS3 service.28 In a later report, the National Regulatory Research 

Institute (“NRRI”) “found that . . . the level of competition varies by location, circuit 

capacity, and service component.”29

16. Note that services provided on a “best-efforts” basis are not regarded by most purchasers 

as substitutes for special access dedicated circuits at guaranteed service levels.30  Thus, 

“best efforts” services should not be included in the special access product market.   

17. Geographic Markets.  The Commission has concluded that analyzing competitive 

conditions for special access service in MSAs can be highly misleading because these 

27   AT&T Inc. and BellSouth Corporation, Application for Transfer of Control, Memorandum 
Opinion and Order, 22 FCC Rcd 5662, ¶ 30, n.94 (2007).   
28   United States Government Accountability Office, FCC Needs to Improve Its Ability to 
Monitor and Determine the Extent of Competition in Dedicated Access Services, GAO-07-80, at 
Appendix II, Analysis of Average Revenue Data and List Prices (Nov. 2006) (“GAO Report”). 
29   P. Bluhm and R. Loube, Competitive Issues in Special Access Markets, National 
Regulatory Research Institute, at iii (rev. ed. first issued Jan. 21, 2009), attached to Letter from 
James Bradford Ramsay, National Association of Regulatory Utility Commissioners, to Marlene 
H. Dortch, FCC Secretary, WC Docket No. 05-25 (June 12, 2012).  The authors also concluded 
that the “FCC should . . . recognize that circuit capacity is an important variable in competition, 
differentiate between markets for channel terminations and markets for interoffice transport, and 
adopt a finer geographic scale than the MSA for measuring the competitiveness of special access 
markets.”  Id. at v.
30   See, e.g., Declaration of James A. Anderson, ¶ 10, attached to Comments of XO 
Communications, WC Docket No. 05-25 (Feb. 11, 2013). 
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large areas often contain smaller geographic areas across which competitive conditions 

are widely disparate.  For example, the Commission noted in its UNE Order that it had: 

[P]reviously determined that a geographic area as large as a MSA is so large and 
varied that such a grouping is prone to significantly overbroad impairment 
determinations . . . [and that], even if transport facilities are widely deployed 
throughout part of an MSA . . . , it would be inappropriate to infer a lack of 
impairment on every route in every part of that MSA. . . .  Due to the wide 
variability in market characteristics within an MSA, MSA-wide conclusions 
would substantially over-predict the presence of actual deployment, as well as the 
potential ability to deploy.31

18. In the same Order, the Commission concluded that “an MSA-wide approach . . . would 

require an inappropriate level of abstraction, lumping together areas in which the 

prospects for competitive entry are widely disparate.”32 Similarly, in the 2012 Report 

and Order, the Commission found that “highly concentrated demand [occurs] in areas 

far smaller than the MSA.”33

19. As Mitchell previously noted, the appropriate geographic market for analyzing special 

access channel terminations is the building location:  

The Merger Guidelines’ test suggests that the relevant special access 
geographic market for channel termination service is the building in which 
the customer is located. . . . A larger area – multiple buildings or the area 
served by a wire center – would be excessively large, because the 
customer’s cost of switching to service available at a different building 
would not prevent the hypothetical monopoly supplier of the building 
from sustaining a price increase in that building.34

31   Unbundled Access to Network Elements; Review of the Section 251 Unbundling 
Obligations of Incumbent Local Exchange Carriers, Order on Remand, 20 FCC Rcd 2533, ¶ 82 
(2005).   
32   Id. ¶ 155. 
33   2012 Report and Order ¶ 36. 
34   2010 Mitchell Decl. ¶ 35.   
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20. There is broad agreement with this position.  For example, in the Further Notice, the 

Commission reiterated that “[c]ompetition in the provision of special access appears to 

occur at a very granular level – perhaps as low as the building/tower.”35 Similarly, the 

Commission has concluded that: 

[T]he relevant geographic market is a particular customer’s location, because it 
would be prohibitively expensive for an enterprise customer to move its office 
location in order to avoid small but significant and nontransitory increases in the 
price of special access services, and because there are significant entry barriers to 
putting competitive last-mile facilities into place.36

21. The GAO also concluded that “the FCC’s competitive triggers – which look at 

competition at the wire center level – may not adequately predict competition at the 

building level throughout an MSA” and therefore that “the extent of competitive entry in 

a market [should be analyzed] at the level of individual buildings.”37

IV. A TRADITIONAL MARKET POWER ANALYSIS DEMONSTRATES THAT ILECS 
DO NOT FACE EFFECTIVE COMPETITION IN THE VAST MAJORITY OF 
SPECIAL ACCESS PRODUCT AND GEOGRAPHIC MARKETS 

22. Below, we report the results of our market power analysis.  In particular, we set forth the 

results of various analyses that we undertook to measure the presence of suppliers of 

special access services and to calculate their market shares for these services. All of 

these analyses resulted in the same finding, namely that, in the vast majority of special 

access product and geographic markets, the incumbent LECs do not face effective

competition.

35   Further Notice ¶ 22. 
36   Wavecom Solutions Corporation, Transferor, and Hawaiian Telcom, Inc., Transferee, 
Applications for Consent to Transfer Control, Memorandum Opinion and Order and Declaratory 
Ruling, 27 FCC Rcd 16081, ¶ 12 (2012).  See also, e.g., Qwest Forbearance Order ¶ 64.  
37   GAO Report at 19, 22.     
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23. We have attempted to perform our analyses for product and geographic markets that

conform to markets that would be appropriate for a traditional market power analysis.

However, in some cases, the manner in which the data were reported to the Commission

made it necessary for us to report results for markets that are somewhat more aggregated

than would be ideal.  For that reason, the shares that we report below are for markets that

we have been able to define using the data that the Commission has collected. For

example, although we had originally intended to analyze separate markets for channel

termination and channel mileage, we were unable to do so because of the nature of the

data submitted to the Commission.38  However, based on the fact that, in all cases, the

more aggregated markets that we have examined are highly concentrated, it is unlikely

that our finding would be different if we had analyzed markets that were more narrowly

defined.

A. The Presence of Suppliers of Special Access Services

24. The Commission has concluded that information on the location where an end user

customer is connected “is critical in determining how and where competition for special

access services exists or is likely to develop.”39  It has further concluded that

38 For a more complete discussion, the reader is referred to the Zarakas/Gately Declaration.
39 See Special Access for Price Cap Local Exchange Carriers, Report and Order, 28 FCC 
Rcd 13189, ¶ 20 (2013).  Note that some connections identified by the Commission may in fact 
be “idle” – i.e., they are links to customer locations that have not been purchased.  In such cases, 
the connections are sources of potential competition.  According to the Commission’s data 
request, “Location means a building, other man-made structure, a cell site on a building, a free-
standing cell site, or a cell site on some other man-made structure where the End User is 
connected.”  Special Access for Price Cap Local Exchange Carriers, Order on Reconsideration, 
29 FCC Rcd 10899, App. A, § 1 (2014) (“2014 Order on Reconsideration”).  A Location is 
distinguished from a “Node [which] is an aggregation point, a branch point, or a point of 
interconnection on a Provider’s network, including a point of interconnection to other Provider 
networks.”  Id. Indeed, the data request makes clear that “a Node is not a Location.”  Id. 
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competition from providers that own facilities is necessary to discipline market prices.

For example, in Qwest, the Commission specifically noted Qwest’s failure to 

demonstrate actual or potential competition from competitors “that rely on their own 

last-mile connections to serve customers.”40   For this reason, we considered only 

facilities-based – or “owned” – connections in the analyses below.41

25. CLECs with Competing Facilities at Purchaser Locations.  We begin by analyzing the 

number of CLECs that report facilities at a special access purchaser location.

Table 1
Percentage of CLEC Providers at Purchaser Locations42

ILEC Only 73% 

ILEC and 1 CLEC 24% 

ILEC and 2 CLECs 2% 

ILEC and 3+ CLECs 1% 

26. We find that approximately 73 percent of special access purchaser locations are served 

by a single ILEC with no other facilities-based supplier reported present.  Locations 

where there are only two suppliers with special access facilities – an ILEC and a 

40   Qwest Forbearance Order ¶ 87. 
41   In all calculations reported in this Declaration, Indefeasible Right of Use (“IRU”) facilities 
are treated as CLEC-owned and Unbundled Network Element (“UNE”) and Unbundled Copper 
Loops (“UCL”) facilities are treated as ILEC-owned. 
42    See Zarakas/Gately Decl., Panel 5B. Purchasers are entities that buy a Dedicated Service in 
a price cap area and include “ILECs, [CLECs], cable system operators, wireless providers, 
satellite service providers, international service providers to and from points in the United States, 
interconnected and non-interconnected VoIP providers, and certain information service providers 
such as Internet access providers.”  2014 Order on Reconsideration at App. C.   
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competing carrier – account for about 24 percent of purchaser locations.43  Thus, almost 

all purchaser locations, 97 percent, are served by only one or two suppliers.  At only

about 2 percent of all locations are there as many as three suppliers, and at about 1 

percent are there four or more suppliers. 

27. CLECs with Nearby Purchasers.  Even if one were to expand the geographic market to 

the census block level to account for potential competition, there still would be few areas 

in which there are four or more suppliers.  

Table 2
Percentage of Census Blocks with ILECs and CLECs Providing Service44

ILEC Only 66.7% 

CLEC Only 13.5% 

ILEC and 1 CLEC 15.6% 

ILEC and 2 CLECs 2.8% 

ILEC and 3+ CLECs 1.3% 

Note: Percentages do not sum to 100% because of rounding. 

28. Specifically, the proportion of census blocks in which the ILEC is the only supplier is 

approximately 67 percent.45  CLECS are the only supplier in fewer than 14 percent of 

census blocks.  Similarly, approximately 16 percent of census blocks are served by an 

ILEC and a single CLEC and fewer than 3 percent of census blocks are served by an 

43   Calculations that report overall ILEC shares include data for all ILECs, not only those for 
which individual shares are reported.  
44    Zarakas/Gately Decl., Panels 4A & 4B.
45   When the FCC data are organized by bandwidth, the ILECs are the only suppliers of 
bandwidth in approximately 72 percent of all census blocks in which they provide service.  See
Zarakas/Gately Decl., Table 6.
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ILEC and two CLECs.  Fewer than 2 percent of census blocks have four or more 

suppliers of special access services.

29. For purposes of this analysis, we conservatively treat all CLECs that offer service to a 

single location in a census block as serving the entire block.  We note, however, that this 

approach is likely to overstate potential competition at many purchaser locations.  The 

provision of service to some purchasers in a census block is not necessarily an indication 

that a competitor can serve all buildings in that census block, or even that the “potential 

competitor” provides the same special access service as the ILEC.  

30. Moreover, use of the data compiled by the Commission from facility maps submitted by 

CLECs, which simply provide information about the census blocks in which a CLEC 

has fiber-optic facilities (“fiber”), similarly would be inappropriate for purposes of 

assessing potential competition.   A CLEC may have installed fiber in a census block but 

may not be able to serve any locations therein because, for example, it may not operate 

an interconnection point within the census block.  Moreover, a CLEC’s network 

facilities often may be located at such a distance from the customer that the CLEC 

would be unable to recoup the costs of extending its network facilities from future 

sales.46  Notably, we find that in fewer than 7 percent of the census blocks in which the 

46   The distance of a CLEC fiber node from a customer location would provide useful 
information about potential competition.  For that reason, we will supplement our analysis by 
analyzing data on the proximity of customer locations to the facilities of competitive suppliers if 
the Commission decides to provide the data necessary to perform this analysis in this proceeding.  
Our current analysis overestimates potential competition because it assumes that a CLEC with 
customers anywhere in a census block is a potential competitor for any building in that census 
block.   
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FCC reports that at least one CLEC has fiber does any CLEC actually provide service to 

a purchaser.47

31. Collectively, the analyses outlined above demonstrate that, in the vast majority of 

purchaser locations and census blocks, there are fewer suppliers of special access service 

than are necessary for a fully competitive outcome.  We base this conclusion on the 

observation that the presence of more than two suppliers is necessary to achieve a 

competitive outcome.  We describe how the economic literature supports this conclusion 

below.48  Both the Commission49 and the Department of Justice50 have indicated that at 

47   The Commission reports CLEC fiber facilities in around 2.8 million census blocks, while 
we find that CLECs actually serve purchasers in around 193,500 census blocks.  See 
Zarakas/Gately Decl., Table 8.
48   See discussion infra at ¶¶ 45-47. 
49   See, e.g., Policies Regarding Mobile Spectrum Holdings, Expanding the Economic and 
Innovation Opportunities of Spectrum Through Incentive Auctions, Report and Order, 29 FCC 
Rcd 6133, ¶ 1 (2014) (“Today, 92 percent of non-rural consumers, but only 37 percent of rural 
consumers, are covered by at least four 3G or 4G mobile wireless providers’ networks.  The 
policies that we adopt today aim to address this discrepancy and ensure that all Americans, 
regardless of whether they live in an urban, suburban, or rural area, can enjoy the benefits that 
competition provides.”) (emphasis added); Applications of AT&T Inc. and Centennial 
Communications Corp.; For Consent to Transfer Control of Licenses, Authorizations, and 
Spectrum Leasing Arrangements, Memorandum Opinion and Order, 24 FCC Rcd 13915, ¶ 76 
(2009) (“After performing a market-by-market analysis, we find, in the great majority of the 27 
markets identified by the initial screen, no competitive concerns requiring remedy.  For instance, 
in most of these markets, there would be four or more competitors present post-transaction with 
thoroughly built-out networks and the ability to offer competitive services.”) (emphasis added); 
Application of AT&T Mobility Spectrum LLC and Consolidated Telephone Company for Consent 
to Assign Licenses, Memorandum Opinion and Order, 30 FCC Rcd 9797, ¶ 19 (2015) (“We find 
that, notwithstanding the fact that AT&T would hold more than one-third of the below-1-GHz 
spectrum post-transaction in this local market, the likelihood of competitive harm is low when 
evaluating the particular factors ordinarily considered.  The three other nationwide service 
providers, Sprint, T-Mobile, and Verizon Wireless, each have significant market shares in this 
rural market.”) (emphasis added).
50   Complaint, U.S. v. AT&T, Inc., No. 1:11-CV-01560, ¶ 41 (D.D.C. filed Aug. 31, 2011) 
(“In the national market for mobile wireless telecommunications services provided to enterprise 
and government customers, the proposed transaction effectively would reduce the number of 
significant competitors from four to three. . . . The reduction in the number of bidders for 
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least four suppliers are necessary for competition, and we generally have employed this 

threshold in discussing our results.  Our conclusion, however, would be little changed if 

instead we had assumed that only three competitors were sufficient to achieve 

competitive outcomes.  In more than 95 percent of census blocks in which special access 

service is supplied, fewer than three facilities-based providers had any special access 

purchasers, and there is little need to consider the competitiveness of a marketplace in 

which only two suppliers are present.  As the Commission noted in Qwest, the 

assumption “that a duopoly always constitutes effective competition and is necessarily 

sufficient to ensure just, reasonable, and nondiscriminatory rates” is “inappropriate.”51

Moreover, fewer than three facilities-based providers supplied service at approximately 

97 percent of purchaser locations.   

B. Special Access Share Analysis

32. Although counts of the number of CLECs that serve any purchasers using their own 

facilities are better measures of competitiveness than are counts based on whether a 

CLEC has facilities in an area, they provide little information about the extent to which 

CLECs have actually captured market share. In particular, the fact that a CLEC serves 

enterprise and government contracts to three . . . significantly increases the risk of 
anticompetitive effects.”) (emphasis added); Ex Parte Submission of the United States 
Department of Justice, GN Docket No. 09-51, at 15 (Jan. 4, 2010) (“Based in large part on its 
extensive experience in evaluating horizontal mergers, the Department [of Justice] starts from 
the presumption that in highly concentrated markets consumers can be significantly harmed 
when the number of strong competitors declines from four to three, or three to two.  This same 
experience teaches us that consumers can enjoy substantial benefits when the number of strong 
competitors rises from two to three, or three to four, especially if the additional competitor offers 
products based on a new and distinct technology.”). 
51   Qwest Forbearance Order ¶ 29. 
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at least one purchaser in a census block gives no indication of the magnitude of that 

CLEC’s sales volumes and revenues within that area.

33. In attempting to measure competitiveness, we were able to assign a large percentage of 

special access purchasers to census blocks.  This enabled us to calculate market shares 

based on the quantities, measured by total bandwidth, of special access services sold at 

the census block level.  

34. We also were able to calculate revenue-based market shares for the areas comprised by 

the footprint (the total area in which the ILEC is the incumbent local carrier) of each of 

the major ILECs, both for all special access services sold and for individual special 

access services.52  Within the footprint of a single ILEC, the presence of CLEC facilities 

varies greatly.  Thus, these ILEC-footprint revenue-based shares are likely to overstate 

significantly the extent of competition in many smaller geographic areas.

35. In performing our calculations of both bandwidth-based and revenue-based market 

shares, we assigned to CLECs only the sales that were made using their own facilities.

36. Bandwidth-Based Concentration.  For the analysis set forth below, we used data on the 

total bandwidth that was supplied to customer locations that could be determined.  

52   Because we found that a very large percentage of the carrier billing data that were 
collected by the Commission were missing usable purchaser location data, we were unable to 
calculate market shares based on revenues at the census block level.  Although we believe that 
some of these data are for interoffice transport with no identifiable locations, the ILECs’ 
“explanatory notes” indicate that the ILECs themselves do not know many purchaser locations.  
As a result, we do not know which missing locations to assign to transport and which to treat as 
unknown.  For that reason, we are unable to calculate revenue-based market shares at a more 
granular geographic level at this time.  
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Table 3
Distribution of Firm Concentration (HHI) Based on Bandwidth Sold53

Census Blocks in Which an ILEC 
Provides Special Access

All Census Blocks in Which 
Special Access Is Provided

HHI Number Percentage Number Percentage

0-1500 0 0% 0 0% 

1501-2500 65 0% 65 0% 

2501-5000 3,666 1% 3,881 1% 

5001-7500 20,835 5% 21,628 5% 

7501-9999 43,800 11% 45,525 10% 

9999-10000 320,855 82% 374,332 84% 

Total 389,221 445,431

37. We find that, in all census blocks where special access service is provided by an ILEC, 

the Herfindahl-Hirschman Index (“HHI”) is 10,000 in around 82 percent of census 

blocks; between 7,500 and 10,000 in around 11 percent; between 5,000 and 7,500 in 

around 5 percent; and between 2,500 and 5,000 in less than 1 percent.  Thus, the HHI 

exceeds 5,000 in approximately 99 percent of census blocks.  Importantly, the Merger 

Guidelines characterize a market with an HHI above 2500 as “Highly Concentrated,” 

and the HHIs in almost all (i.e., more than 99 percent of) census blocks exceed this 

threshold, in most by a very substantial amount.54

53    See Zarakas/Gately Decl., Panels 7A & 7B.   
54   U.S. Department of Justice and the Federal Trade Commission, Horizontal Merger 
Guidelines, ¶ 5.3 (Aug. 19, 2010), http://www.justice.gov/atr/horizontal-merger-guidelines-
08192010.
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38. Moreover, these measures of concentration change very little when one also takes into 

account census blocks in which CLECs are the only provider(s).  Specifically, we find 

that, in all census blocks where special access service is provided by either a CLEC or 

an ILEC, the HHI is 10,000 in around 84 percent of census blocks; between 7,500 and 

10,000 in around 10 percent; and between 5,000 and 7,500 in around 5 percent.  Thus, 

the HHI exceeds 5,000 in over 99 percent of census blocks.  Again, almost all (i.e., more 

than 99 percent of) census blocks exceed the threshold for being deemed “Highly 

Concentrated.”   

39. Revenue-Based Shares.  As noted, we calculated revenue-based shares at the “footprint” 

level for each of the major ILECs both for all special access services sold and for five 

bandwidth “buckets.”   This degree of aggregation was necessary due to the manner in 

which the data were supplied to the Commission and is likely to overestimate 

competition in many smaller geographic areas.  
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Table 4
ILEC Share of Special Access Revenues in Its Territory55

ILEC Revenue Share

*** BEGIN HIGHLY CONFIDENTIAL *** 

Weighted-Average 
ILEC Share

73.6%56

*** END HIGHLY CONFIDENTIAL ***

40. These data show that the weighted-average ILEC share of revenues of all special access

services combined is about 74 percent with a relatively small variation among carriers.57

For example, *** BEGIN HIGHLY CONFIDENTIAL ***

END HIGHLY CONFIDENTIAL ***

Table 5

55 See Zarakas/Gately Decl., Panel 3F. The revenues of an ILEC-owned CLEC entity that 
operates in that ILEC’s footprint have been included in the ILEC’s revenues.  See id. ¶ 11(c). 
56 As noted in the Zarakas/Gately Declaration, the calculation of the total ILEC revenue 
percentage included all CLEC circuits that could not be mapped to an ILEC footprint.  As a 
result, the total ILEC share is less than the weighted average of the individual ILEC shares.
57 Note that a share of *74 percent mplies an HHI no smaller than 5476 – that would be the 
case if there were a very large number of CLECs none of which had a significant market share –
but the HHI in a “typical” market is almost certainly substantially higher.  



REDACTED – FOR PUBLIC INSPECTION

22

ILEC Share of Special Access Revenues by Bandwidth58

Bandwidth ILEC Share of Revenues

0-10 Mbps 82.4% 

10-50 Mbps 79.9% 

50-200 Mbps 62.4% 

200-800 Mbps 68.4% 

Above 800 Mbps 53.0% 

When disaggregated into bandwidth “buckets,” ILEC revenues account for about around

82 percent of special access revenues for 0-10 Mbps service, around 80 percent for 10-50

Mbps, around 62 percent for 50-200 Mbps, around 68 percent for 200-800 Mbps, and 53 

percent for bandwidths greater than 800 Mbps.  As discussed in somewhat more detail

below,59 the fact that CLECs have captured a portion of revenues from the provision of 

special access services should not be interpreted to mean that they act as a significant

constraint on ILEC prices for those services.

As noted above, irrespective of the way in which special access services are assigned to

antitrust markets, the same findings emerge:  each of these services is supplied in

markets that are highly concentrated and the ILECs generally face little or no competition 

in their provision of special access services. In particular, the data that we have analyzed 

support the following conclusions.  First, in many areas, there are no providers with

facilities that can provide special access services that compete with those

58 Zakaras/Gately Decl., Table 3.
59 See ¶ 48 infra.
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of the ILEC.60 Second, even in areas where CLEC providers have facilities, many have 

failed to acquire any special access purchasers.61  Third, CLECs with purchasers of 

special access services tend to be few in number in many areas,62 such that the 

competition faced by the ILECs is often not as intense as they claim.63  Fourth, the 

ILECs still continue to capture a very large share of all special access service volumes in

the great majority of census blocks, which is a further indication of the limited 

competition that they often face.64

V. THE ECONOMIC LITERATURE CONCLUDES THAT SEVERAL PROVIDERS 
ARE NEEDED TO CONSTRAIN PRICING

43. A substantial body of empirical evidence concludes that high firm concentration often 

leads to higher prices.  The preponderance of this evidence suggests that markets with a 

small number of firms, or markets in which a few firms have very large market shares,

tend to have higher prices than those in which concentration is lower. As we have 

shown above, in the case of special access, the ILEC is the only service provider in the 

60   See ¶ 28 supra (showing that there is a single facilities-based supplier in the majority of 
census blocks). 
61   See ¶ 30 supra (showing that there are no CLECs with customers in many census blocks 
where CLEC fiber is present). 
62 See ¶ 28 supra (showing that, even in census blocks where CLECs have customers, they 
tend to be few in number). 
63   See, e.g., Letter from Keith M. Krom, AT&T General Attorney & Associate General 
Counsel, to Marlene H. Dortch, FCC Secretary, WC Docket No. 05-25,a t 2 (filed Oct. 13, 2015) 
(asserting that there are “many alternatives to price cap LEC offerings” and that “evidence 
abounds that special access competition has become even more intense”); Letter from Diane 
Griffin Holland and Patrick S. Brogan, USTelecom, to Marlene H. Dortch, FCC Secretary, WC 
Docket No. 05-25, at 2 (filed Sept. 24, 2015) (claiming that “the marketplace for special access 
and high-capacity services is robust and highly-competitive”); Letter from Curtis L. Groves, 
Verizon, to Marlene H. Dortch, FCC Secretary, WC Docket No. 05-25 (filed Sep. 24, 2015) 
(describing extensive competition from cable providers, CLECs, and fixed wireless providers). 
64   See n.45 supra. 
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vast majority of building locations and there are no more than two facilities-based 

providers in the vast majority of significantly larger census block areas.   

44. Schmalensee succinctly summarizes the results of this literature:  “In cross-section 

comparisons involving markets in the same industry, seller concentration is positively 

related to the level of prices.”65 Similarly, Sutton observes that the idea that “a fall in 

concentration will lead to a fall in prices and price-cost margins is well supported both 

theoretically and empirically.”66 Pautler observes that “several studies of 

price/concentration relationships indicate that prices are higher where concentration is 

higher or the number of sellers is lower.”67  Finally, Coates and Hubbard note that 

“empirical studies of auction markets and various industries, such as airlines, railroads, 

books, and pharmaceuticals, show prices declining as the number of bidders or rivals 

increases and as concentration of sales in a few firms declines.”68

45. With respect to the number of competitors that are needed to discipline pricing 

effectively, the economic literature generally supports a finding that many competitors 

are required and that each additional competitor’s incremental effect on price diminishes 

as the number of competitors increases. For example, in food retailing, Lamm found 

65   R. Schmalensee, “Inter-Industry Studies of Structure and Performance,” Handbook of 
Industrial Organization, Vol. II, R. Schmalensee and R.D. Willig (Editors), Amsterdam: North-
Holland, 1989, p. 988. 
66   J. Sutton, “Market Structure: Theory and Evidence,” in Handbook of Industrial 
Organization, Vol. III, M. Armstrong and R.H. Porter (editors), North-Holland, 2007, p. 2307.  
67   P.A. Pautler, “Evidence on Mergers and Acquisitions,” The Antitrust Bulletin, 2003, pp. 
188-89. 
68   J.C. Coates and R.G. Hubbard, “Competition in the Mutual Fund Industry: Evidence and 
Implications for Policy,” John M. Olin Center for Law, Economics, and Business, Harvard 
University, Discussion Paper No. 592, August 2007, p.11. 
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that “it is clear that growth in the 3 largest firms’ shares have a significant positive effect 

on prices,” while “an increase in the market share of the fourth largest firm causes a 

reduction in food prices.”69 Similarly, in a recent analysis of the determinants of the sale 

prices of condominium apartments, Hungria-Gunnelin found that the “effect of the 

number of bidders . . . is strongly significant” – “starting at one bidder, the increase in 

price when adding one more bidder is 3.9 percent and the corresponding increase when 

going from five to six bidders is 1.9 percent.”70  Brannman, Klein and Weiss found “a 

systematic tendency for the winning bid to decline as the number of bidders [to 

underwrite tax exempt bonds] increases”71 and that even the effect of adding an 8th

bidder was statistically significant.72

46. Using a different approach, Geithman, Marvel, and Weiss attempted to identify a

“critical” level of concentration, the level at which prices begin to increase in particular 

69   R.M. Lamm, “Prices and Concentration in the Food Retailing Industry,” Journal of 
Industrial Economics, 1981, p. 75 (emphasis added). 
70   R. Hungria-Gunnelin, “Impact of Number of Bidders on Sale Price of Auctioned 
Condominium Apartments in Stockholm,” International Real Estate Review, Vol. 16, No. 3, pp. 
274-95.   
71   L. Brannman, J.D. Klein, and L.W. Weiss, “The Price of Effects of Increased Competition 
in Auction Markets,” Review of Economics and Statistics, 1987, p. 27.  
72   Id. at Table 1.  Note, however, that Kwoka found that, although more than two competitors 
were needed in a market to effectively discipline pricing, “[l]arge market shares for the two 
leading firms seem most decisive for industry price-cost margins, with a depressing effect from a 
sufficiently large third share.”  J.E. Kwoka, “The Effect of Market Share Distribution on Industry 
Performance,” The Review of Economics and Statistics, 1979, p. 108.  This result suggests that 
there may be circumstances in which the presence of a strong third firm may lead to lower prices 
and that the presence of additional firms beyond the three largest may have little or no effect.
However, Mueller and Greer, who re-analyzed Kwoka’s data, found that “the fourth firm as well 
as groups of firms below the top two possess characteristics similar to that of the third firm.”  
W.F. Mueller and D.F. Greer, “The Effect of Market Share Distribution on Industry 
Performance: Re-Examined,” The Review of Economics and Statistics, 1984, p. 357.  That is, 
they found that the presence of additional firms beyond the three largest may lead to lower 
prices.
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industries.73 In gasoline retailing, they found a critical two-firm concentration ratio of 

about 35 percent and a critical four-firm ratio of about 50 percent74 and in general

obligation bond underwriting they found a critical four-firm concentration ratio of about 

50 percent.75

47. These studies all support the unsurprising conclusion that multiple providers are needed 

to ensure that a competitive outcome is achieved.  While the exact number may be 

different in different industries, based on their different cost and demand characteristics, 

it is likely that four – and certainly more than two – providers are needed to give a 

competitive outcome in the special access markets under consideration in this 

proceeding. Under any of the approaches described above, the critical thresholds are not 

satisfied in almost all of the special access markets that we have analyzed. As detailed 

herein, in the great majority of instances, the number of CLECs – whether measured by 

the number providing special access service at a purchaser location or the number 

having special access purchasers in a census block – generally falls short of the number 

that is usually required to achieve the lowest prices in a market.  Similarly, the market 

shares of the ILECs – whether measured by their shares of special access capacity sold 

in a census block or their shares of special access revenues in their respective footprints 

– generally far exceed the levels at which large firms are able to raise prices above 

competitive levels.  On the basis of this evidence, it is reasonable for the Commission to 

73   F.E. Geithman, H.P. Marvel, and L.W. Weiss, “Concentration, Price, and Critical 
Concentration Ratios,” Review of Economics and Statistics, 1981.   
74   Id. at 349-52. The four-firm concentration ratio is the proportion of total industry sales 
accounted for by the four largest firms and the two-firm concentration ratio is the proportion 
accounted for by the two largest firms. 
75   Id. at 348.  



REDACTED – FOR PUBLIC INSPECTION

27

conclude that the structures of most special access product and geographic markets are 

unlikely to result in the prices that would prevail in a competitive marketplace.

48. We further note that our findings are not affected significantly by the fact that CLECs 

have captured some purchasers of special access services.  This is so for several reasons. 

First, at almost all purchaser locations that are served by an ILEC there are very few 

CLECs with competing facilities and the number is still very small if one counts CLECs 

with customers in the same census block as the ILEC.  Moreover, the facilities of many 

of these “nearby” CLECs are likely to be at some distance from, and require costly 

extensions to serve, the locations of many purchasers.  As a result, a purchaser faced 

with an ILEC price increase may have few if any alternatives to which to turn.  Second, 

CLECs may not be able to provide services that are comparable to those of the ILEC in 

many of these areas and, even if they could, they may face significant difficulties in 

expanding their capacity to do so.  As a result, CLECs may be limited in their ability to 

absorb customers who wish to shift their special access purchases from an ILEC.  

Finally, terms and conditions in ILEC contracts impede customers from shifting more 

than a small portion of their purchases to a CLEC without experiencing a substantial 

increase in the costs of their remaining purchases.  For all of these reasons, it is unlikely 

that the elasticity of demand faced by an ILEC is so high that it severely limits the 

ILEC’s ability to raise prices.
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DECLARATION OF 
WILLIAM P. ZARAKAS AND SUSAN M. GATELY

I. QUALIFICATIONS  

1. William P. Zarakas. My name is William P. Zarakas.  I am a Principal with The Brattle 

Group, an economics consulting firm, where I work primarily on economic and 

regulatory matters concerning the communications and energy industries.  I have been 

involved in the economic analysis of issues facing these industries for roughly 30 years.  I 

have provided reports and/or testimony before the Federal Communications Commission 

(FCC), the Federal Energy Regulatory Commission (FERC), the Securities and Exchange 

Commission (SEC), the Copyright Royalty Judges (Library of Congress), the U.S. 

Congress, state regulatory agencies, arbitration panels, foreign governments and courts of 

law.  I have previously provided testimony to the FCC on a range of issues and 

proceedings, including market share and churn analyses, cost models, foreclosure and 

bargaining models, and pole attachments matters.  My CV is attached as Appendix A.

2. Susan M. Gately. My name is Susan M. Gately. I am President of SMGately 

Consulting, LLC (SMGC), 84 Littles Avenue, Pembroke, MA 02359.  SMGC is a 

consulting firm specializing in telecommunications, economics, and public policy.  I have 

participated in numerous proceedings before the FCC dating back to 1981 and have 

appeared as an expert witness in state proceedings before state public utility 

commissions.  My CV is attached as Appendix B.  

II. ASSIGNMENT

3. We have been asked by counsel to Sprint Corporation to review and analyze the special 

access data that were collected by the FCC under its Data Collection Order on



Reconsideration1 and provided in a series of files included in the NORC data enclave.  In 

this Declaration, we calculate incumbent local exchange carrier (“ILEC”) and 

competitive local exchange carrier (“CLEC”) shares of various special access markets

and explain how we used the enclave data in our calculations.   

III. INTRODUCTION

4. This Declaration contains the results of market share and market concentration analyses 

designed to be both illustrative of the competitive conditions extant in the market for 

special access service and to serve as components of a traditional market power analysis.  

Taken together, the results demonstrate a market where competitive alternatives are 

unavailable to purchasers of special access services at the vast preponderance of locations 

(both buildings and cell towers) or elsewhere in the census blocks in which buildings or 

cell towers with special access demand are located.  Moreover, the data reveal that all of 

the ILECs continue to be the primary sellers of services within their respective footprints. 

5. In this Declaration, we discuss details on the development of the datasets used for the 

market share and market concentration analyses, the rationale behind any adjustments 

made to the raw data filed by the respondents to the data request, and the results of the 

analysis.  We provide tables (referenced throughout this Declaration) detailing the results 

of the analyses in Appendix C. 

6. We considered the guidance provided in the Besen/Mitchell Declaration concerning the 

specification of relevant product and geographic markets for special access in developing 

1 Special Access for Price Cap Local Exchange Carriers; AT&T Corporation Petition for 
Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate
Special Access Services, Order on Reconsideration, 29 FCC Rcd. 11,657 (2014) (“Data 
Collection Order on Reconsideration”).



the datasets used in our analysis.  Our review and analysis of the data provided by the 

FCC in the NORC data enclave indicated that it is possible to compile meaningful 

datasets on special access services segmented by bandwidth and census block, but it is 

currently not feasible to further segment the special access data by billing code attributes 

such as channel termination and channel mileage.  

IV. DEVELOPMENT OF DATASET

7. The analysis in this Declaration has been conducted on data filed by providers of special 

access services—the CLEC 2 provider responses to Questions II.A.1 through II.A.19 and 

ILEC provider responses to Questions II.B.1 through II.B.13 included in the FCC’s Data 

Collection Order.  More specifically, the analysis was premised on:

a. Data on locations served reported in files II.A.3, II.A.4, II.B.2, and II.B.3 

(hereinafter the “Location Files”), and

b. Data on prices reported in files II.A.12 and II.B.4 (hereinafter the “Pricing Files”). 

8. Market share analyses were conducted at the most granular level possible, constrained 

only by limitations in the primary data.  As indicated above, we broke special access 

services into distinct product categories for purposes of this analysis.  With respect to 

geographic markets, our analyses were conducted at the location level, census block 

level, ILEC footprint level, and national level.  

9. Our objective was to apply the most comprehensive datasets possible in answering 

questions concerning market shares.  Accordingly, we used three datasets in our analyses, 

2  We purposely use the term CLEC throughout this Declaration rather than the broader 
“competitive provider” term defined in the Data Collection Order. By design, our analysis 
attempts to focus upon the services offered by access service providers and access services.  



each covering the largest number of observations possible for that analysis.  Dataset 1 is 

comprised of total revenues for facilities-based services (as described below) for both 

ILECs and CLECs.  Dataset 2 is comprised of counts of competitors by locations where 

they provided facilities-based services, both at the census block and location level using 

data derived from the ILEC and CLEC Location Files.  Dataset 3 is comprised of 

geocoded circuit counts and bandwidth for circuits provisioned using the carriers own 

facilities.

10. We used the raw data files in the NORC data enclave, responses to the II.A and II.B 

series of questions, and various FCC-provided crosswalk files and other analyses made 

available to parties in this proceeding in developing our datasets.  We provide a more 

detailed discussion of the derivation of the three datasets used in our analyses below, and 

summarize dataset composition and derivation in Table 1.

11. Dataset 1 is used primarily as the basis for calculating revenue-based market shares for 

carriers providing special access services over their own facilities (the results of which 

are provided in Table 3 and discussed later in this Declaration).  As is shown in Table 1, 

we made minor adjustments to the raw Pricing Files data, which we discuss in work steps 

(a) through (d) below.  The circuit count and associated revenues reported by the 

respondents, which served as the starting point for our analysis, are shown on the line 

entitled “Raw Pricing File” Data in Table 1.  The specific adjustments made to these data 

are also shown in the table, and the resulting Dataset 1 is displayed in the line entitled 

“Dataset 1 – Adjusted Revenue Data.”  The steps involved in deriving Dataset 1 follow: 

a. We deducted circuit counts and associated revenues for special access services 

that were not provided over the reporting carrier’s own facilities.  Specifically, we 



used the fields included in the Location Files (Table II.A.4) for Unbundled 

Network Elements (UNEs) and Unbundled Common Loops (UCLs) to “tag” 

circuits that were leased, and then excluded services provided over such leased 

facilities from Dataset 1.3

b. We assigned all of the ILEC circuits to their own footprints.  We used location

data to assign facilities-based CLEC special access circuits to an ILEC footprint,

by using the FCC-provided “IIA_WireCenter_xWalk” in conjunction with Table 

II.A.8.  ILEC circuits that do not have accompanying location IDs were assumed 

to be located in their own footprints.  On the other hand, CLEC circuits that could 

not be mapped to an ILEC footprint due to missing location IDs or other reasons 

(but were facilities-based special access circuits) were assigned to a “Missing 

Footprint” category and included in Dataset 1.   

c. We re-assigned certain circuits identified as CLEC circuits to the ILEC category.  

Specifically, we re-categorized circuits provided by CLEC affiliates of ILECs that 

were located in the footprint of their ILEC owner as ILEC circuits.  As in the 

previous step, we completed this work step using the FCC-provided 

“IIA_WireCenter_xWalk” in conjunction with Table II.A.8.  We retained the

CLEC classification for circuits that were provided by the CLEC affiliate of an 

ILEC that were located outside of that ILEC’s footprint.

d. The final step in completing Dataset 1 involved aggregating revenues across 

billing codes and months for each of the roughly 6.9 million facilities-based 

3 As illustrated in Table 1, locations identified as “leased” were then excluded from all three 
datasets used to develop market shares and market concentration metrics for facilities-based 
services, facilities-based bandwidth sold, and billed revenues for facilities-based services. 



circuits over which special access services were provided to an active customer.  

The ILEC, CLEC, and total revenues shown in Table 1 are the sum of reported 

monthly circuit-level revenues (for all billing codes).

12. Dataset 2 comprises location observations corresponding to facilities-based circuits in 

terms of location coordinates (longitude/latitude), unique buildings or cell towers, and 

census blocks, and was derived from the ILEC and CLEC Location Files.  This dataset 

was used primarily to analyze the presence and number of providers of special access by 

census blocks and locations (the results of which are provided in Tables 4 and 5 and 

discussed later in this Declaration).  Accordingly, assignment of circuit locations to ILEC 

footprints and census blocks was important in completing this analysis.  We used the raw 

Location File data as a starting point for this dataset, and adjusted these data downward 

for those circuits that are reported as being leased and those with location data 

insufficient to be mapped to a census block.  The specific adjustments made to these data 

are also shown in Table 1, and the resulting Dataset 2 is displayed in the line entitled 

“Dataset 2 – Adjusted Location Files.”  The steps involved in deriving Dataset 1 are 

shown in (e) and (f) below.

e. As shown in Table 1, the number of locations in the raw Location Files was 

roughly 1.8 million.  We mapped each location to a geocode using the 

combination of location information included in the Location Files, the FCC’s 

geocoding cross-walk files (CLECLocations_Geocoded.txt and 

ILECLocations_Geocoded.txt), and ArcGIS software. Approximately 7 percent



(123,213) of locations could not be assigned geocodes.4  The total number of 

locations included in Dataset 2 is roughly 1.3 million locations, located in

581,704 unique census blocks.5

f. We undertook a further step in the geocoding process to identify unique location 

addresses.  We assigned each geocoded location to a building or cell tower.

Location coordinates (longitude and latitude) that were (a) within the same census 

block and (b) within 10 meters of each other,6 were assigned geocoded locations 

to the same building or cell tower.  Thus, the number of total locations in Dataset 

2—1.3 million—is greater than the calculated number of unique buildings or cell 

towers shown in Table 1: 843,184.7

13. Dataset 3 is comprised of circuit counts based on the presence of facilities and bandwidth 

at the census block level, and is also derived from the ILEC and CLEC Pricing Files and 

Location Files. Dataset 3 was used to calculate bandwidth-based market shares for

4  The adjustments to the raw Location Files shown in Table 1 also include the exclusion of 
335,488 locations at which special access was not facilities-based. 

5  It is worth noting that our independently developed census block and building/tower counts 
are quite similar to those developed by the FCC and released as “Building XWalks” with the 
January 15, 2016 update to the NORC data enclave.  

6 Locations that were sequentially within 10 meters of each other were also determined to be in 
the same building or at the same tower.  For example, suppose locations A, B, and C are all 
in the same census block, that A is 7 meters from B and C is 5 meters from B and 12 meters 
from A.  In this instance, all three locations would be coded to be in the same building.  This 
may slightly overstate what locations are in the same building and, as a result, overstate the 
percentage of total buildings/towers with a competitive presence. The FCC performed a 
similar analysis that resulted in the creation of the “Building XWalks” described in the 
footnote above using a larger 50-meter screen.

7  The differential between the raw location count and the number of unique building/tower 
locations referenced here is driven by the occurrence of duplicate location entries in the 
Location Files of some carriers and the fact that a subset of the locations is served by more 
than one facilities-based provider.



special access. Such calculation requires that all circuit observations include associated 

bandwidth and location data sufficient to map it to a census block.  The specific 

adjustments made to these data are also shown in Table 1 and the resulting Dataset 3 is 

displayed in the line entitled “Dataset 3 – Geocoded Pricing Data.”  The steps involved in 

deriving Dataset 3 are shown in steps (g) through (j) below. 

g. We merged Pricing Files and Location Files for purposes of mapping individual 

circuits to census blocks. The derivation of Dataset 3 started with the line 

“Dataset 1 – Adjusted Revenue Data,” which excluded circuits that were leased 

and re-assigned certain circuits reported by CLEC affiliates of ILECs. 

h. We excluded circuits that could not be mapped to census blocks, either due to 

missing location IDs or other reasons.8

i. We also excluded a very small number of circuits for which circuit bandwidth 

was unspecified in the Pricing Files (i.e., in cases for which the bandwidth 

designation was “0” or “0.01”).

j. We adopted a general assumption concerning bandwidth for circuits that were 

designated to be greater than 1 Gbps but for which specific bandwidth was not 

provided (i.e., in cases for which the bandwidth designation was “-99999”).

14. Table 1 indicates that the resulting Dataset 3 comprises approximately 4.4 million circuits 

and 445,431 census blocks, as shown in Table 1. 

8  Roughly 30 percent of the total circuits included in the raw dataset did not contain a valid 
location ID. As a result, we excluded 1,682,499 ILEC circuits and 397,443 CLEC circuits 
from Dataset 3.  



V. MARKET SHARE AND MARKET CONCENTRATION ANALYSES AND 
RESULTS

15. As shown in Table 1, the combined raw ILEC and CLEC Pricing Files yielded revenues

equal to $32 billion realized on sales associated with approximately 7.2 million special 

access circuits.9 Table 1 also summarizes the adjustments made to the raw Pricing 

Files—i.e., exclusions for leased circuits and re-classification of certain CLEC circuits

(as described above).  This resulted in Dataset 1 comprising revenues equal to roughly

$30.9 billion realized on sales associated with roughly 6.9 million special access circuits.  

Of these, ILEC billings account for approximately $22.7 billion (or about 74 percent) of 

all billing for facilities-based special access services.   

16. Table 2 displays the count of circuits by bandwidth category regardless of technology.  

In Table 2, we segmented all special access services, regardless of technology, into five 

categories by bandwidth (or “speed buckets”): (1) less than or equal to 10 Mbps; (2) 

greater than 10 Mbps and less than or equal to 50 Mbps; (3) greater than 50 Mbps and 

less than or equal to 200 Mbps; (4) greater than 200 Mbps and less than or equal to 800 

Mbps; and (5) greater than 800 Mbps.  These bandwidth categories differ from the 

Service Type fields included in Table II.B.8 and II.B.9 in two primary regards.10 First, 

9  Each circuit observation is a unique combination of the reported filer, location, customer, 
circuit ID, circuit type, and bandwidth.  The Pricing Files provided separate observations for 
the combination of circuits and billings codes on a monthly basis.  For example, the circuit 
observations for a customer that received channel termination and mileage (two separate 
billing codes) for, say, a single DS1 circuit for each month in the year would equal 24 (i.e., 2 
billing codes x 12 months).  We collapsed monthly data and billing codes for a single circuit 
into a single observation in developing the number of circuits and associated revenue data 
that we used in calculating ILEC and CLEC revenue-based market shares.  

10  The record format in Table II.B.8 (CBDS Revenues) for the Service_Type field was: DS1; 
DS3; and Other CBDS.  The record format for Table II.B.9 (PBDS Revenues) for the 
Service_Type field was: A for bandwidth less than or equal to 1.5 Mbps; B for bandwidth 



we selected bands that spanned the full range of bandwidth potential between DS1 level 

circuits and 1 Gbps circuits.  Second, we selected a band of greater than 800 Mbps 

(instead of two bands, one equal to a broad range of 100 Mbps to 1,000 Mbps and 

another set to greater than 1,000 Mbps) in order to capture the market for high speed 

circuits, Ethernet or otherwise.  We viewed these bandwidth categories as complementary 

to the bandwidth categories in Tables II.B.8 and II.B.9.  The bandwidth (speed) field in 

each circuit record in the Pricing Files11 allowed the reported circuits to be segmented by 

bandwidth category regardless of technology.   

17. Table 2 indicates that the ILECs were the sellers of special access services for roughly

5.6 million circuits out of the roughly 6.9 million (around 82 percent) special access

circuits included in Dataset 1.  Table 2 also indicates that the ILECs’ special access 

circuits with speeds of 10 Mbps or less accounted for 86.7 percent of all special access 

circuits in this bandwidth bucket.  The table also indicates that circuits with speeds of 10 

Mbps or less accounted for 74.8 percent of all special access circuits.  All circuits up to 

50 Mbps (i.e., circuits with speeds of 10 Mbps or less and circuits greater than 10 Mbps 

and less than or equal to 50 Mbps) accounted for over  88 percent of all special access 

circuits, with ILEC circuits accounting for over 85 percent of those circuits.   

18. The bandwidth field in each circuit record in the Pricing Files also allowed the revenue-

based market shares to be segmented by bandwidth category regardless of technology, 

which we show in Table 3. The analysis summarized in the table indicates that ILEC 

greater than 1.5 Mbps but less than or equal to 50 Mbps; C for bandwidth greater than 50 
Mbps but less than or equal to 100 Mbps; D for bandwidth greater than 100 Mbps but less 
than or equal to 1 Gbps; and E for bandwidth greater than 1 Gbps. 

11  The ILEC and CLEC Pricing Files included the following fields: DSN_BANDWIDTH, 
OTHERCBDS_BANDWIDTH, and PBDS_BANDWIDTH.



revenue-based market shares were highest for lower bandwidth circuits (82.4 percent for 

special access circuits with speeds of 10 Mbps or less). The table also indicates that the

ILECs also had the majority of higher speed circuits (68.4 percent for circuits with speeds 

between 200 and 800 Mbps, and 53 percent for circuits with speeds above 800 Mbps).  

Circuits greater than 200 Mbps (i.e., circuits with speeds greater than or equal to 200

Mbps and less than or equal to 800 Mbps, and greater than 800 Mbps) account for fewer 

than 7 percent of all special access circuits.

19. We developed locational analyses using Dataset 2, which we used to develop the 

distribution of special access providers by census block. This analysis indicated that 

facilities-based special access services were provided in 581,704 census blocks.  Of 

these, the ILECs reported that they provided special access in 503,324 census blocks, and 

CLECs reported providing facilities-based special access services in 193,561 census 

blocks.  The results of this analysis are summarized in Table 4.   

20. Table 4 also indicates that an ILEC was the sole provider of special access services in 

388,143 (or about 66.7 percent) of the total 581,704 census blocks included in the dataset.  

Alternatively, the ILECs were the sole providers of special access services in 388,143 (or 

about 77 percent) of the 503,324 census blocks where they have indicated that they are 

currently selling special access service.  

21. In addition, Table 4 shows that ILECs and CLECs both have reported selling special 

access service over their own facilities in 115,181 census blocks.  As is shown in Panel 

4B, in the vast majority of these cases, special access presence was limited to an ILEC 

and a single CLEC (90,916 out of 115,181 census blocks, or about 79 percent). 



22. The location data included in Dataset 2 were also used to derive the number of providers 

reporting special access by building or cell tower location. Table 5 indicates that an

ILEC was the sole provider in 612,514 (73 percent) of the 843,184 identified building or 

cell tower locations.  It also shows that no more than two providers have a special access 

presence in nearly 90 percent (205,690 out of 230,670) of the remaining building or cell 

tower locations.     

23. We calculated bandwidth shares, in addition to the revenue-based shares (using Dataset 

1) and the locational analysis (using Dataset 2).  We used Dataset 3 to calculate 

bandwidth-based market shares, with bandwidth share defined as the sum of bandwidth 

provided by each special access carrier within a census block divided by the total special 

access bandwidth sold within the census block.12 Bandwidth shares are calculated to be 

100 percent in census blocks where only one carrier (either an ILEC or a CLEC) report 

special access sales over their own facilities.  In census blocks where facilities-based 

special access was sold by more than one carrier, bandwidth shares for each carrier are 

less than 100 percent.

24. Table 6 shows: (i) the number of census blocks where an ILEC was the sole provider of 

special access, and had a 100 percent bandwidth, and (ii) the number of census blocks 

where a CLEC was the sole provider of special access using their own facilities, and had 

a 100 percent bandwidth share.  

12 For example, if in a defined geographic market (i.e., a census block), an ILEC provides 300 
Mbps of special access services, CLEC A provides 100 Mbps of service, and CLEC B 
provides 200 Mbps of service, then the sum of bandwidth in the geographic market equals 
600 Mbps and the ILEC’s share of the market is equal to 50 percent, while CLEC A’s share 
is equal to 16.7 percent and CLEC B’s share is equal to 33.3 percent.  



25. As indicated earlier when we described the development of Dataset 3, all observations in 

the dataset must have accompanying circuit bandwidths and location data in order to 

calculate bandwidth shares for each carrier by census block.  Accordingly, Dataset 3

includes—and the bandwidth shares are based on—fewer circuit observations than 

Dataset 1 and fewer census block observations than Dataset 2.13

26. Table 6 demonstrates the bandwidth share analysis for all 445,431 census blocks included 

in Dataset 3. The table indicates that an ILEC had 100 percent bandwidth share (i.e., it

was the sole provider of facilities-based special access services) in 320,801 out of 

445,431 (72 percent) of the census blocks in the dataset.  Alternatively, an ILEC had a

100 percent bandwidth share in 320,801 out of 389,221 (82 percent) of the census blocks 

in which it had an active special access customer.  

27. We also used the bandwidth shares to calculate Herfindahl-Hirschman Indexes (HHIs)

for each census block.  The HHI for the vast majority of census blocks where special 

access was sold (over a carrier’s own facilities) was 10,000, because there was only a

single provider of special access service.  In Table 7, we demonstrated the distribution of 

HHIs across: (a) census blocks where ILECs provided special access (Panel 7A), and (b) 

across all census blocks where carriers reported selling special access over their own 

facilities (Panel 7B). The panels in Table 7 indicate that less than 1 percent of census 

blocks have HHIs that are 5,000 or less either when looking at only census blocks where 

ILECs sell special access services or at all census blocks where carriers reported selling 

facilities-based special access.  Eighty-four percent of census blocks where carriers 

13 Dataset 1 includes roughly 6.9 million facilities-based circuits, while Dataset 3 includes 
roughly 4.4 million such circuits.  Dataset 2 includes 581,704 census blocks in which carriers 
sell facilities-based special access, while Dataset 3 includes 445,431 such census blocks. 



(ILECs and CLECs) reported selling special access have HHIs of 10,000, as do 82.4 

percent of census blocks where ILECs provided special access.      

28. Finally, we used the CLEC location data in Dataset 2 (which was the basis for the 

breakdown of facilities-based special access services in Table 4)14 to compare: (i) the 

census blocks in which CLECs deployed fiber facilities, with (ii) the extent to which 

CLECs reported providing special access over their own facilities.  As shown in Table 8,

CLECs reported having fiber facilities in over 2.8 million census blocks.15  However, 

CLECs provided facilities-based special access in a very small subset of these census

blocks (193,561 census blocks).  The table also indicates that three or more CLECs 

provided special access over their own facilities in only 8,163 census blocks.  This is a 

small fraction of the 581,704 census blocks included in Dataset 2 and a still smaller 

fraction of the roughly 2.8 million census blocks where CLECs have reported deploying 

fiber facilities.

14 Specifically, Table II.A.4 as adjusted as described earlier in this Declaration.
15  Census blocks in which CLECs have a fiber presence were derived from the 

CensusBlocksWithFiber.txt.   



 

 

Table 1 
Derivation of Share Analysis Data Sets 

 
Sources and Notes:  
- Raw Pricing File Data refer to Table II.B.4 part 1 and Table II.A.12 part 1. 
- Raw Location File Data refer to Table II.B.3 and Table II.A.4. 
- Table II.B.4 part 1 includes 85.2 million pricing records. Table II.A.12 part 1 includes 18.9 million pricing records. Each circuit 
observation is a unique combination of the filer, location, customer, circuit ID, circuit type, and bandwidth. 

  

Circuit Counts Revenues Location Counts

Step ILEC CLEC Total ILEC CLEC Total Filer-Locations Census Blocks
Building/Cell 

Towers

Raw Pricing File Data 5,522,279 1,696,130 7,218,409 $22,018,669,551 $9,995,508,618 $32,014,178,169 - - -

Adjustments
Less CLEC circuits that are leased (reported UNE and UCL suppliers) 0 -364,727 -364,727 $0 -$1,124,989,128 -$1,124,989,128 - - -
Recategorizes CLECs operating in their ILEC's Footprint as ILECs 65,745 -65,745 0 $706,894,515 -$706,894,515 $0 - - -

Dataset 1 - Adjusted Revenue Data 5,588,024 1,265,658 6,853,682 $22,725,564,066 $8,163,624,975 $30,889,189,040 - - -

Raw Location File Data 1,804,369
Less locations with facilities that are leased (reported UNE and UCL suppliers) - - - - - - -335,488
Less locations that cannot be mapped to a census block - - - - - - -123,213

Dataset 2 - Adjusted Location Files - - - - - - 1,345,668 581,704 843,184

Geocoded Pricing Files
Less circuits that are missing a location ID -1,682,499 -397,443 -2,079,942 -$6,382,509,630 -$2,149,316,379 -$8,531,826,009
Less circuits that cannot be mapped to a census block -339,012 -13,928 -352,940 -$3,165,860,876 -$142,157,209 -$3,308,018,085
Less circuits with unknown bandwidths (reported as 0 or 0.01) -13,700 -9,350 -23,050 -$421,316,792 -$144,376,182 -$565,692,973

Dataset 3 - Geocoded Pricing Data 3,552,813 844,937 4,397,750 $12,755,876,769 $5,727,775,205 $18,483,651,973 894,068 445,431 625,191



 

 

Table 2 
Count of Circuits by Bandwidth Bucket 

   
Sources and Notes:  
-Circuit observations are from Table II.B.4 part 1 and Table II.A.12 part 1.  
-Each circuit observation is a unique combination of the filer, location, customer, circuit ID, circuit type, and bandwidth.  
-Circuit count includes facilities-based special access circuits only;  CLEC circuits that were reported as UNE or UCL (based on 
designations in the CLEC Location file Table II.A.4) were excluded.   

   
  

Bandwidth Bucket (Mbps)

Filer 0-10 10-50 50-200 200-800 800+ Total

Total ILECs 4,440,315        710,984       223,285     31,704     181,736     5,588,024 
% Total 86.7% 77.6% 59.0% 59.5% 47.5% 81.5%

CLECs 683,426           205,110       154,992     21,564     200,566     1,265,658 
% Total 13.3% 22.4% 41.0% 40.5% 52.5% 18.5%

Total 5,123,741        916,094       378,277     53,268     382,302     6,853,682 
% Grand Total 74.8% 13.4% 5.5% 0.8% 5.6% 100.0%



 

 

Table 3 
Revenue-Based Market Share Analysis 

Facilities-Based Special Access - By Service Bandwidth 
 

Panel 3A:  (0 – 10 Mbps) 

 
 

Panel 3B:  (10 – 50 Mbps) 

 
 

Panel 3C:  (50 – 200 Mbps) 

 
  

ILEC Service Area ILEC Revenues CLEC Revenues Total Revenues ILEC Market Share CLEC Market Share

Total [8] 10,001,613,340$       2,139,303,640$          12,140,916,979$       82.4% 17.6%

ILEC Service Area ILEC Revenues CLEC Revenues Total Revenues ILEC Market Share CLEC Market Share

Total [8] 6,439,731,542$          1,619,517,798$          8,059,249,340$          79.9% 20.1%

ILEC Service Area ILEC Revenues CLEC Revenues Total Revenues ILEC Market Share CLEC Market Share

Total [8] 2,611,490,975$          1,571,482,275$          4,182,973,250$          62.4% 37.6%



 

 

Table 3 (cont’d) 
Revenue Based Market Share Analysis 

Owned Special Access - By Service Bandwidth 
 

Panel 3D:  (200 – 800 Mbps) 

 
   

Panel 3E:  (800+ Mbps) 

 
 

Panel 3F: Total   

 
Sources and Notes: 
-ILEC revenues are from Table II.B.4 part 1 and CLEC revenues are from Table II.A.12 part 1. 
-We excluded the following circuits and associated revenue from this table: 364,727 CLEC circuits that were not facilities-based (roughly $1.1 
billion).   
-Also, we re-categorized 65,745 CLEC circuits to ILEC circuits.  These circuits are reported as CLECs owned by an ILEC and are located within that 
ILEC’s service area.   
[6]: Includes ILECs other than the top five ILECs reported in lines [1] through [5], which includes 14 other ILECs. 
[7]: Are the revenues reported by CLECs but which could not be mapped to an ILEC footprint because of insufficient location data. 

ILEC Service Area ILEC Revenues CLEC Revenues Total Revenues ILEC Market Share CLEC Market Share

Total [8] 985,980,506$             455,429,500$             1,441,410,006$          68.4% 31.6%

ILEC Service Area ILEC Revenues CLEC Revenues Total Revenues ILEC Market Share CLEC Market Share

Total [8] 2,686,747,703$          2,377,891,761$          5,064,639,465$          53.0% 47.0%

ILEC Service Area ILEC Revenues CLEC Revenues Total Revenues ILEC Market Share CLEC Market Share

Total [8] 22,725,564,066$       8,163,624,975$          30,889,189,040$       73.6% 26.4%



 

 

Table 4 
Facilities-Based Special Access  

Provider Presence - By Census Block 
 

Panel 4A:  Breakdown of All Census Blocks with Special Access Service 

 
 

Panel 4B:  Breakdown of Census Blocks With ILEC and CLEC Presence 

 
Sources and Notes  
For Panel A: 
-The locations where ILECs and CLECs provide special access are provided in Table II.B.3 (ILECs) and Table II.A.4 (CLECs).  Total locations, 
designated by a combination of the location IDs (assigned by providers) and FRN equal roughly 1.8 million.  We then excluded locations at 
which CLECs circuits are reported as UNEs or UCLs (i.e., are not facilities-based) and/or could not be geocoded.  The number of facilities-based 
special access locations included in the analysis equals roughly 1.35 million. 
- We geocoded locations using ArcGIS (based on reported longitudes and latitudes for each location) in order to assign locations to census 
blocks.  (As indicated above, locations which could not be assigned to a census block were excluded.) 
[a]: Census blocks shown (581,704) reflect all facilities-based locations where special access service is provided and could be assigned to a 
census block. 
[b]: Includes all census blocks where ILECs provide special access service based on Table II.B.3. When a CLEC affiliated with an ILEC reported a 
location in Table II.A.4 within its ILEC owner’s footprint, we re-categorized the CLEC location as an ILEC location in that footprint. 
[c]: Includes all census blocks where CLECs provide special access service based on Table II.A.4; excludes CLEC locations that were re-
categorized as ILEC locations as described in the note to [b] above. 
[6]: The Total line includes the impact of Other ILECs.  For columns [a], [b], [c], [d], and [f], the difference between the Total line and the sum of 
the top five ILECs can be attributed to Other ILECs.  However, based on the location data reported, ILECs overlap with each other in some 
census blocks. 
For Panel B:  
Panel B uses the same sources and methodology used in Panel A to further break down the census blocks included in 4A, column [d] – census 
blocks where both ILECs and CLECs have reported sales of special access over their own facilities. 

ILEC Service Area Total ILECs CLECs ILECs + CLECs ILECs + CLECs (%) Only ILECs Only ILECs (%)
[a] [b] [c] [d] [e] = [d]/[a] [f] [g] = [f]/[a]

Total ILECs (Including 
Other ILECs) [6] 581,704 503,324 193,561 115,181 19.8% 388,143 66.7%

Census Blocks Where Special Access Sales Are Reported

ILEC Service Area
Census Blocks Served 

By ILECs + CLECs 1 1 2 2 3+ 3+
[a] [b] [c] = [b]/[a] [d] [e] = [d]/[a] [f] [g] = [f]/[a]

Total ILECs (Including 
Other ILECs) [6] 115,181 90,916 78.9% 16,412 14.2% 7,853 6.8%

Number of CLECs Providing Special Access



 

 

Table 5 
Facilities-Based Special Access  

Distribution of Provider Presence – By Location (Building/Cell Tower) 
 

Panel 5A:  Frequency 

 
 

Panel 5B:  Percentage Breakdown 

   
Sources and Notes  
For Panel A: 
-The locations where ILECs and CLECs provide special access are provided in Table II.B 3 (ILECs) and Table II.A.4 (CLECs).  Total locations, designated by a 
combination of the location IDs (assigned by providers) and FRN equal roughly 1.8 million.  We then excluded locations at which CLECs circuits are reported as UNEs 
or UCLs (i.e., are not facilities-based), could not be mapped to an ILEC Footprint, and/or could not be geocoded.  The number of facilities-based special access 
locations included in the analysis equals roughly 1 35 million. 
-We estimated the number of buildings/cell towers associated with these locations by assigning locations that are within 10 meters of each other to a single building 
designation.  This was enabled by use of the longitude and latitude coordinates specified for each location. 
-We include all buildings/ towers and all ILECs in our calculations, and display the buildings/ towers and providers for the top five ILECs in lines [1] through [5].    
-The buildings/towers included in Line [6] (Other ILECs) reflects the number of unique buildings/towers in which Other ILECs provide special access service but in 
which the top five ILECs (in lines [1] through [5]) do not.  Other ILECs may also provide special access service in the buildings included in lines [1] through [5], 
although this is likely to be an exception and account for few observations. 
For Panel B: 
All calculations are based on the data included in Panel 5A. 

ILEC Service Area
Total Number of 

Buildings Or Cell Towers 0 1 2 3+

Total ILECs [7] 834,814 612,514 198,332 18,728 5,240

CLECs (Missing Footprint) [8] 8,370 0 7,358 910 102

Total [9] 843,184 612,514 205,690 19,638 5,342

Number CLEC Providers In Building / Tower

Number CLEC Providers In Building / Tower

ILEC Service Area 0 1 2 3+

Total ILECs [7] 73% 24% 2% 1%

CLECs (Missing Footprint) [8] 0% 88% 11% 1%

Total [9] 73% 24% 2% 1%



 

 

Table 6 
Bandwidth-Based Share Analysis 

Facilities-Based Special Access 

 
Sources and Notes:  
-The locations data derived from Table II.B.3 (ILECs) and Table II.A.4 (CLECs) in the NORC data enclave were modified to exclude: (1) circuits for 
which sufficient location information was missing (2,079,942 circuits); (2) circuits that could not be assigned to a census block (352,940 circuits); 
and (3) circuits for which bandwidth was not specified, coded as “0” and “0.01” (23,050 circuits). 
[a]: census blocks for which special access is provided by at least one ILEC and/or CLEC (excluding adjustments to the data set described above). 
[6]: Lines [1] through [5] plus the impact of Other ILECs are not additive because of overlaps among provision of special access within a census 
block.   
-In the FCC data, bandwidths of greater than 1 Gbps were coded as “-99999”; we set these circuits equal to 2 Gbps for purposes of this analysis. 
 
 
  

Total Census Blocks Census Blocks (Sole Provider)

ILEC Service Area
Carrier Census 

Blocks
Carrier Census 

Blocks
% Carrier Census 

Blocks
% Total Census 

Blocks
[a] [b] [c]=[b]/[a] [d]=[b]/[8][a]

Total ILECs (incl. Other ILECs) [6] 389,221 320,801 82.4% 72.0%

Total CLECs [7] 120,797 53,471 44.3% 12.0%

Total [8] 445,431 374,272 84.0% 84.0%



 

 

Table 7 
Bandwidth-Based Share Analysis 

Distribution of HHIs By Census Block  
 

Panel 7A:  (Census Blocks Where ILECs Provide Special Access) 

  
 

Panel 7B:  (All Census Blocks Where Special Access is Provided) 

  
Sources and Notes:  
-HHIs were calculated for each census block, and then grouped into categories as specified in the table. 
 

  

HHI Range
Number of 

Census Blocks Percentage

0 - 1,500 -                         0.0%
1,501 - 2,500 65                           0.0%
2,501 - 5,000 3,666                     0.9%
5,001 - 7,500 20,835                   5.4%
7,501 - 9,999 43,800                   11.3%
9,999 - 10,000 320,855                82.4%

Total 389,221                100.0%

HHI Scores

HHI Range
Number of 

Census Blocks Percentage

0 - 1,500 -                         0.0%
1,501 - 2,500 65                           0.0%
2,501 - 5,000 3,881                     0.9%
5,001 - 7,500 21,628                   4.9%
7,501 - 9,999 45,525                   10.2%
9,999 - 10,000 374,332                84.0%

Total 445,431                100.0%

HHI Scores



 

 

 
Table 8 

Comparison CLEC Fiber Presence By Census Block and 
Census Blocks In Which CLECs Provide Facilities-Based Special Access  

   
Sources and Notes:  
Census Blocks With CLEC Fiber column: 
-Census blocks in which CLECs have a fiber presence was derived from the CensusBlocksWithFiber.txt file, which lists the census blocks in which 
CLECs have a fiber presence by CLEC FRN. 
-We derived the CLEC fiber presences for each CLEC and counted the number of CLECs with a fiber presence for each census blocks. 
Census Blocks With CLEC Special Access Customers column: 
-We modified the CLEC locations data in Table II.A.4 by excluding locations that were not facilities-based (335,488). 
- We geocoded locations using ArcGIS (based on reported longitudes and latitudes for each location) in order to assign locations to census 
blocks.  (As indicated above, locations which could not be assigned to a census block were excluded.) 
-We then counted the CLECs that provide special access in each census block. 

 

 
 

Number of CLECs 
In Census Block

Census Blocks 
With CLEC Fiber

Census Blocks With 
CLEC Special Access 

Customers

1 1,655,789 165,122
2 537,224 20,276

3+ 636,648 8,163

Total 2,829,661 193,561
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I. INTRODUCTION

A. Qualifications

1. My name is David Sappington. I hold the titles of Eminent Scholar in the Department of 

Economics and Director of the Robert F. Lanzillotti Public Policy Research Center, both at the 

University of Florida. 

2. Since earning my Ph.D. in economics from Princeton University, I have served on the 

faculties of the University of Michigan and the University of Pennsylvania and on the technical 

staff of Bell Communications Research. I have also served as the Chief Economist of the U.S. 

Federal Communications Commission (“the Commission”) and as the President of the Industrial 

Organization Society. I presently hold positions on the editorial boards of five major journals, 

including the Journal of Regulatory Economics, the RAND Journal of Economics, and the 

Journal of Economics and Management Strategy. 

3. My research focuses on the design and implementation of regulatory policy. I have 

published more than 150 articles in leading journals in the profession and have coauthored a 

book entitled Designing Incentive Regulation for the Telecommunications Industry. My 

curriculum vitae appears in Attachment A to this declaration.

B. Purpose of This Declaration 

4. I have been asked by counsel for Sprint Corporation (“Sprint”) to assess the extent of 

competition in the provision of special access services, as characterized by the evidence 

submitted in this proceeding. I have also been asked to consider the implications of my 

assessment for ongoing regulation of special access services. 
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5. My review of the record in this proceeding indicates that most census blocks are 

characterized by monopoly or duopoly supply of special access services. Even though fiber 

owned by competitive local exchange carriers (“CLECs”) often transits a census block, CLECs 

are not employing the fiber to serve customers in most census blocks. 

6. The record also indicates that this discrepancy between the presence of competitive fiber 

facilities and the actual competitive provision of special access services likely reflects, in part, 

substantial incremental costs of serving customers even after fiber is deployed nearby. The 

presence of such substantial costs is consistent with the evidence that the competitive presence 

that prevails in most locations does not compel incumbent suppliers to reduce significantly the 

prices they charge for special access services. Consequently, ongoing regulatory oversight of the 

provision of special access services is warranted to replicate the competitive discipline that is 

missing.

C. Outline of Declaration

7. The remainder of this declaration proceeds as follows. Section II reviews the disparate 

characterizations of competition that appear on the record and notes that economists representing 

incumbent local exchange carriers (“ILECs” or “incumbent LECs”) do not support their assertion 

that the presence of nearby competitive fiber is sufficient to impose adequate pricing discipline 

on incumbent suppliers of special access services. Section III reviews important evidence on the 

record that contradicts this assertion of Drs. Israel, Rubinfeld, and Woroch (“the ILEC 

economists”), which may help to explain why the ILEC economists make little attempt to 

support their assertion. Section IV reviews the need to update regulatory policy, given the lack of 

evidence that competition is effectively disciplining the pricing of incumbent suppliers of special 

access services. Section V summarizes and concludes the declaration.
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II. THE PARTIES PRESENT SHARPLY CONTRASTING ASSESSMENTS OF THE 
COMPETITIVENESS OF THE SPECIAL ACCESS MARKETPLACE

8. A primary role of regulation is to replicate the discipline of competitive markets when 

that discipline is lacking.1 Consequently, the extent of industry competition is a critical 

consideration when designing regulatory policy. Relatively limited regulation typically is 

required if relevant markets exhibit substantial competition. More extensive regulation generally 

is appropriate if competition is limited or absent.

A. Parties Paint Highly Distinct Portraits of the Competitive Landscape 

9. Participants in the present proceeding provide highly disparate characterizations of the 

extent of competition in the provision of special access services. Drs. Besen and Mitchell, for 

instance, report that the vast majority (more than 97 percent) of special access purchaser 

locations are characterized by monopoly or duopoly supply.2 Drs. Besen and Mitchell further 

report that only about 2 percent of these locations are served by as many as three suppliers, and 

only about 1 percent are served by four or more suppliers.3

10. Drs. Besen and Mitchell also analyze supplier concentration in census blocks where 

special access services are provided. As Drs. Besen and Mitchell note, this analysis may well 

overstate the prevailing competitive discipline because it abstracts from the fact that a supplier 

that serves one location in a census block may not be able to serve other locations profitably in 

the block in a timely manner. Nevertheless, Drs. Besen and Mitchell observe that “the Merger 

1 See Alfred E. Kahn, The Economics of Regulation: Principles and Institutions, Volume 1: 
Economic Principles 17 (John Wiley & Sons, Inc. 1970). 

2  Declaration of Stanley M. Besen and Bridger M. Mitchell ¶ 26, appended as Attachment 1 to 
Comments of Sprint Corporation, WC Docket No. 05-25 (filed Jan. 27, 2016) (“Besen-
Mitchell Declaration”).

3 Id.
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Guidelines characterize a market with an HHI above 2500 as ‘Highly Concentrated,’” and find 

that “the HHIs in almost all (i.e., more than 99 percent of) census blocks exceed this threshold, in 

most by a very substantial amount.”4 Drs. Besen and Mitchell conclude that “in the vast majority 

of special access product and geographic markets, the incumbent LECs do not face effective 

competition.”5

11. In contrast, the ILEC economists report that “competitors have deployed sunk facilities in 

virtually every census block accounting for virtually all special access demand as measured by 

business establishments.”6 The ILEC economists interpret their findings as “evidence of 

abundant competition for special access services.”7

B. The ILEC Economists Assert that Actual and Potential Competition Are
Equivalent

12. These sharply contrasting assessments of the extent of competition in the provision of 

special access services differ primarily in the weight afforded to potential competition, as 

opposed to actual competition. Actual competition pertains to the interactions among suppliers 

that actually serve customers in the relevant geographic market. Potential competition refers to 

the activities of entities that could, in principle, profitably deliver service to customers in a 

4 Id. ¶ 37. The “Merger Guidelines” denote U.S. DEP’T OF JUSTICE AND FED. TRADE COMM’N,
Horizontal Merger Guidelines (Aug. 19, 2010), http://www.justice.gov/atr/horizontal-
merger-guidelines-08192010 (“Merger Guidelines”). “HHI” denotes the Herfindahl-
Hirschman Index, which is the sum of the squares of the market shares of all industry 
suppliers. 

5 Besen-Mitchell Declaration ¶ 22.
6  Mark Israel, Daniel Rubinfeld, and Glenn Woroch, Competitive Analysis of the FCC’s 

Special Access Data Collection, at 25 (dated Jan. 26, 2016), attached to Letter from Glenn 
Woroch, Professor of Economics, University of California, to Marlene H. Dortch, Secretary, 
FCC, WC Docket No. 05-25 (filed Jan. 28, 2016).  

7 Id.
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timely manner, but presently do not serve the customers in question. 

13. The ILEC economists focus on the mere presence of CLEC fiber investment. In contrast 

to Drs. Besen and Mitchell, the ILEC economists largely ignore the actual use of the fiber to 

serve customers. In doing so, the ILEC economists effectively assume that a competitive supplier 

that has deployed fiber in a census block can serve any customer located in that block at low 

incremental cost, and can thereby preclude incumbent suppliers from increasing prices above 

competitive levels.8

C. The ILEC Economists Fail to Meet Their Burden of Proof

14. In simply asserting that nearby CLEC fiber will effectively constrain ILEC pricing of 

special access services, the ILEC economists fail to meet the requisite burden of proof. The 

Commission has determined that:  

Evidence that present competitors have deployed limited amounts 
of fiber in a larger geographic area does not support a conclusion 
that those providers readily could offer wholesale services on a 
particular route, or that a potential entrant economically could 
deploy its own fiber on a particular route in a timely manner in 
response to a small but significant and nontransitory increase in the 
price of wholesale transport services.9

Similarly, the Merger Guidelines state that when they assess industry conditions, the U.S. 

Department of Justice and the U.S. Federal Trade Commission “will not presume that an entrant 

can have a significant impact on prices before that entrant is ready to provide the relevant 

8 The ILEC economists assert that “once a core network is in place, extending laterals requires 
a significantly smaller capital expenditure per unit of bandwidth, making this a relatively 
low-cost expansion. As a result, providers with nearby facilities impose an effective 
competitive constraint on ILEC special access services even if they are not yet actively 
serving a particular location ….” Id. at 10. 

9 Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the 
Phoenix, Arizona, Metropolitan Statistical Area, Memorandum Opinion and Order, 25 FCC 
Rcd. 8622, ¶ 78 (2010), aff’d, Qwest Corp. v. FCC, 689 F.3d 1214 (10th Cir. 2012). 
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product to customers unless there is reliable evidence that anticipated future entry would have 

such an effect on prices.”10 The ILEC economists have not provided such evidence. 

III. THE EVIDENCE DOES NOT SUPPORT THE ILEC ECONOMISTS’ ASSERTION

15. This failure of the ILEC economists to support their assertion may seem surprising, given 

that their case is not at all compelling without the requisite evidence. A careful review of the 

record in this proceeding enlightens this failure. Industry experts explain why the mere presence 

of CLEC fiber should not be expected to impose adequate pricing discipline on incumbent 

suppliers of special access services. Econometric analysis also indicates that the CLEC presence 

that prevails in most locations does not compel incumbent suppliers to reduce significantly the 

prices they charge for special access services.

A. Industry Experts Identify Flaws in the ILEC Economists’ Assertion

16. The declarations of industry experts identify the key flaws in the ILEC economists’ 

assertion that fiber deployment implies effective competition in the provision of special access 

services. To illustrate, Mr. Carey from Sprint and Mr. Kuzmanovski from XO Communications 

describe many obstacles that a CLEC commonly encounters in attempting to supply special 

access services to a customer, even after the CLEC has deployed fiber in relatively close 

proximity to the customer’s location.11 Mr. Carey and Mr. Kuzmanovski note, for example, that 

a customer can only connect to a CLEC’s fiber ring at a node or a splice point, which can be 

10 Merger Guidelines § 9.1. 
11 Declaration of Ed Carey ¶¶ 7-11, attached as Exhibit A to Opposition to ILEC Direct Cases 

of Sprint Corporation, WC Docket No. 15-247 (filed Feb. 5, 2016) (“Carey Declaration”); 
see also Draft Declaration of George Kuzmanovski ¶¶ 16-32, appended to Comments of XO 
Communications, LLC, WC Docket No. 05-25 (filed Jan. 27, 2016) (“Kuzmanovski 
Declaration”). 
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situated a considerable distance from the customer’s location even if the customer is located 

directly on the ring.12 Mr. Carey and Mr. Kuzmanovski further observe that the cost of 

constructing this connection can exceed *** BEGIN HIGHLY CONFIDENTIAL *** 

*** END HIGHLY CONFIDENTIAL *** which amounts to more than *** BEGIN 

HIGHLY CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL 

***13

17. Additional costs of serving customers located close to an existing fiber ring can include 

the costs of new electronics, additional fiber, construction permits, rights-of-way fees, and the 

rent charged to house equipment at a customer’s location. In some instances, building owners 

deny building access to new suppliers of special access services. Such denial can constitute an 

insurmountable entry barrier.14

18. The time required to obtain necessary permits, secure required rights of way, and 

construct new facilities also can hinder CLECs in their competition with ILECs. ILECs typically 

enjoy the distinct advantage of ubiquitous network deployment, reflecting their historic 

privileged position as monopoly suppliers of telecommunications services. 

12 See Carey Declaration ¶ 8; Kuzmanovski Declaration ¶ 24. In comments filed with the 
Commission in 2004, AT&T itself acknowledges that “[A] competitor may have fiber on a 
street, but if the nearest splice point on its facility is down the street at the next intersection, 
the additional distance … may render the investment uneconomical.” Comments of AT&T 
Corporation at 33-34, WC Docket No. 04-313, CC Docket No. 01-338 (filed Oct. 4, 2004). 
AT&T also observes that “splice points on competitive networks are typically placed about 
2,000 feet apart.” Id. at 37.

13 Carey Declaration ¶ 9; Kuzmanovski Declaration ¶ 25. 
14  As Mr. Kuzmanovski observes, ILECs often enjoy an important incumbency advantage in 

this regard. Due to their historic monopoly provision of telecommunications services, the 
ILECs have developed long-standing relationships with building owners and presently enjoy 
extensive building access. Kuzmanovski Declaration ¶ 8. 
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B. Econometric Analysis Does Not Support the ILEC Economists’ Assertion 

19. The ILEC economists’ assertion that fiber deployment implies effective competition also 

receives little support from the findings of Dr. Baker.15 Dr. Baker has conducted an econometric 

analysis of the data that the Commission has collected through its Special Access Data 

Request.16 Specifically, Dr. Baker has examined the impact of actual and potential competition 

on the prices charged for special access services. Dr. Baker distinguishes between entities that 

actually serve customers in a specified location (“in-building providers”) and entities that have 

deployed fiber in the proximity of the location (“nearby providers”).17

20. In what he identifies as his “primary” regression,18 Dr. Baker finds that the presence of 

two or three competing in-building providers (e.g., the ILEC and one or two CLECs) has no 

statistically significant impact on the prices that ILECs charge for special access services. The 

presence of four or more in-building providers, though, is estimated to reduce these prices by 

approximately 12.35 percent.19 In contrast, Dr. Baker estimates that the presence of four or more 

nearby providers reduces the prices that ILECs charge for special access services by 

15 See generally Declaration of Jonathan B. Baker, attached to Letter from Jonathan B. Baker, 
Senior Consultant, FTI Consulting, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 
05-25 (filed Jan. 28, 2016) (“Baker Declaration”).

16 See generally Special Access for Price Cap Local Exchange Carriers; AT&T Corporation 
Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates 
for Interstate Special Access Services, Order and Data Collection Protective Order, 29 FCC 
Rcd. 11,657 (2014).

17  Dr. Baker states that “A provider is considered nearby if it is not presently providing service 
to the customer location but has fiber within either the same census block or a census block 
with a boundary less than 0.5 miles away.” Baker Declaration ¶ 43. 

18 See id. ¶ 57, Table 2. The results of this primary regression are reported in column 1 of Table 
2 in the Baker Declaration. 

19 Id. This 12.35 (=  0.1 + 0.05 + 12.2) percent reduction is relative to the prices charged when 
the ILEC is the single provider of special access services to the location in question, holding 
other factors constant. 
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approximately 3.68 percent, which is less than one-third of the corresponding price reduction 

associated with the presence of in-building providers.20 Dr. Baker concludes that “in-building 

providers provide a greater competitive constraint, on average, than nearby providers.”21

21. The estimated difference in the impact of in-building competition and nearby competition 

is even more pronounced for certain particular types of special access services. In particular, Dr. 

Baker estimates that the presence of four or more in-building providers reduces the prices the 

ILECs charge for DS3 service by approximately 45.28 percent, whereas the corresponding price 

reduction associated with the presence of four or more nearby providers is only 2.33 percent.22

Similarly, Dr. Baker estimates that the presence of four or more in-building providers reduces the 

prices that ILECs charge for Ethernet service with speeds of at least 1 gigabit per second by 

approximately 25.32 percent.23  The corresponding presence of four or more nearby providers is 

associated with a 0.823 percent increase in ILEC prices.24

22. It should be noted that Dr. Baker’s definition of nearby providers does not distinguish 

between providers that actually supply special access services to nearby customers and those that 

simply own nearby fiber. Therefore, the measured impact of nearby providers in Dr. Baker’s 

20 See id. ¶ 63, Table 2. 3.68  = 1.37 – 0.22 + 0.93 + 1.60. 
21 Id. Table 3 in the Baker Declaration indicates that in-building and nearby competition may 

appear to have comparable effects on ILEC prices if all relevant differences among the 
prevailing forms of in-building and nearby competition are ignored. Table 2 demonstrates 
that these differences are, in fact, important to consider.  

22  The 45.28 percent reduction is the sum of the 12.2, 8.28, and 24.8 percent reductions 
reported in column 5 in Table 2 in the Baker Declaration. The 2.33 (=  – 10.2 + 15.2 + 1.07 – 
3.74) percent reduction reflects data from the same source.  

23 These conclusions reflect the entries in column 13 in Table 2 in the Baker Declaration. 25.32 
= – 4.34 – 1.94 + 31.6. 

24  These conclusions reflect the entries in column 13 in Table 2 in the Baker Declaration.   
– 0.823  =  – 5.81 + 6.83 – 2.65 + 0.807. Some other columns in Table 2 (e.g., column 12) 
reflect different patterns.
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study reflects the combined influence of actual suppliers and potential suppliers in the relevant 

census blocks. 

23. The price data reported to the Commission have been questioned.25 Furthermore, as is 

customary in econometric analyses, Dr. Baker does not report the results of all regression 

formulations that could conceivably be appropriate. Consequently, Dr. Baker’s findings must be 

interpreted with care. However, these findings raise significant questions regarding the ILEC 

economists’ assertion that any CLEC that has deployed fiber nearby can impose strong 

competitive discipline on an incumbent supplier of special access services. In fact, Dr. Baker’s 

findings suggest that even the presence of one or two additional suppliers that actually provide 

service in the same building often fails to induce significant reductions in the prices that ILECs 

charge for special access services.26

C. Observed CLEC Activity Undermines the ILEC Economists’ Assertion

24. The credibility of the ILEC economists’ assertion that fiber deployment implies effective 

competition is also called into question by their failure to provide a compelling explanation for 

why so little CLEC fiber is actually employed to serve nearby customers. Drs. Besen and 

Mitchell report that “in fewer than 7 percent of the census blocks in which … at least one CLEC 

has fiber does any CLEC actually provide service to a purchaser.”27 Ms. Gately also cites the 

“striking disparity between the coverage of CLEC fiber routes and the actual locations where 

25 See, e.g., Declaration of Susan M. Gately ¶ 17, appended to Comments of Ad Hoc 
Telecommunications Users Committee, WC Docket No. 05-25 (filed Jan. 28, 2016) (“Gately 
Declaration”).

26 See Baker Declaration at Table 2.
27 Besen-Mitchell Declaration ¶ 30.
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CLECs have been able to provide facilities-based connections to their customers.”28

25. One wonders why CLECs that allegedly face low incremental costs of serving customers 

are, in fact, not serving these customers. One possible explanation is that, contrary to the ILEC 

economists’ assertion, CLECs actually face substantial incremental costs of serving customers 

even after deploying fiber in nearby locations (for the reasons explained by Mr. Carey and Mr. 

Kuzmanovski, among others).29 This explanation implies that the presence of nearby CLEC fiber 

often is inadequate to impose strong competitive pressure on incumbent suppliers of special 

access services. It is noteworthy in this regard that when they assess industry conditions, the U.S. 

Department of Justice and the U.S. Federal Trade Commission “consider the actual history of 

entry into the relevant market and give substantial weight to this evidence. Lack of successful 

and effective entry … tends to suggest that successful entry is slow or difficult.”30

IV. IMPLICATIONS FOR FUTURE REGULATORY POLICY

26. The Commission deserves praise for its decision to undertake the comprehensive data 

collection required to determine the nature of the regulatory policy that will best serve consumers 

of special access services. The data the Commission has gathered reveal that the vast majority of 

census blocks are characterized by monopoly or duopoly supply of special access services. The 

data also reveal that CLECs own fiber that transits most census blocks where special access 

services are sold. However, the data do not provide compelling evidence that the mere presence 

of CLEC fiber is sufficient to drive the prices of special access services to competitive levels.

28 Gately Declaration ¶ 12. 
29  Ms. Gately observes that “much of the fiber that has been deployed … is used for transport 

(aka middle mile) service – not last mile connections.” Id. 
30 Merger Guidelines § 9. 
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Indeed, industry experts explain clearly why CLEC fiber deployment should not be expected to 

imply effective industry competition.

27. The data the Commission has collected are quite granular, so the Commission is now 

better able to determine where CLECs have deployed fiber and where they actually serve 

customers. Combining this information with information on node or splice locations, 

construction, permitting, and rights-of-way costs, and other relevant location-specific entry 

barriers should enable the Commission to craft regulatory rules that are both administratively 

feasible and reasonably attuned to prevailing variation in competitive conditions.31

28.  It is particularly important to revise the prevailing price cap regulation policy in a timely 

fashion to reflect industry developments in recent years. A formal assessment of the proper X

factor has not been undertaken in nearly two decades.32 This lag in revisiting the X factor greatly 

exceeds the lag that commonly prevails under price cap regulation. Consumers have been 

harmed by this long lag to the extent that ILECs have been able to readily achieve productivity 

growth rates in excess of the (relatively low) rate of price inflation in recent years. 

29. The data the Commission has collected may help to inform the updating of the X factor, 

the price levels at which to initiate the next phase of price cap regulation, and the appropriate 

number and composition of baskets of price-capped services. Alternatively, or in addition, 

31 Demographic data (e.g., the density of business locations) may also be useful in this regard. 
32  The Commission formally updated the X factor in 1997, and then effectively set X equal to 

the economy-wide rate of price inflation in 2000. See generally Price Cap Performance 
Review for Local Exchange Carriers, Fourth Report and Order in CC Docket No. 94-1 and 
Second Report and Order in CC Docket No. 96-262, 12 FCC Rcd. 16,642 (1997); Access 
Charge Reform; Price Cap Performance Review for Local Exchange Carriers; Low-Volume 
Long-Distance Users; and Federal-State Joint Board on Universal Service, Sixth Report and 
Order in CC Docket Nos. 96-262 and 94-1, Report and Order in CC Docket No. 99-249, and 
Eleventh Report and Order in CC Docket No. 96-45, 15 FCC Rcd. 12,962, ¶¶ 135-137, 183-
184 (2000). 
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Automated Reporting Management Information System (“ARMIS”) data might be employed to 

help ensure a timely updating of the price cap plan. The ILECs have not been required to report 

ARMIS data to the Commission in recent years. However, the ILECs are required to collect 

relevant data,33 so they can now make it available to the Commission in expedient fashion.34

V. CONCLUSIONS

30. My review of the evidence on the record in this proceeding indicates that most census 

blocks are characterized by monopoly or duopoly supply of special access services. Even though 

fiber owned by CLECs often transits a census block, CLECs are not employing the fiber to serve 

customers in most census blocks. The record also provides evidence that refutes the assertion of 

the ILEC economists that the mere presence of CLEC fiber implies that effective competition 

prevails in the provision of special access services. The contradictory evidence may explain why 

the ILEC economists make little attempt to support their assertion.

31. In the absence of evidence that incumbent suppliers of special access services face 

effective competition, ongoing regulatory oversight of the industry is prudent. The prevailing 

33  The Commission has required each relevant carrier to “‘maintain its accounting procedures 
and data in a manner that will allow it to provide usable information on a timely basis if 
requested by the Commission.’” Petition of USTelecom for Forbearance Under 47 U.S.C. § 
160(c) from Enforcement of Certain Legacy Telecommunications Regulations, Memorandum 
Opinion and Order, Report and Order, Further Notice of Proposed Rulemaking, and Second 
Further Notice of Proposed Rulemaking, 28 FCC Rcd. 7627, ¶ 68 (2013) (quoting Petition of
AT&T Inc. for Forbearance Under 47 U.S.C. § 160 from Enforcement of Certain of the 
Commission’s Cost Assignment Rules, Memorandum Opinion and Order, 23 FCC Rcd. 7302, 
¶ 31 (2008) (“AT&T Cost Assignment Forbearance Order)). The Commission did so because 
it foresaw the potential “‘need for this accounting information in the future to adjust our 
existing price cap regime or in our consideration of reforms moving forward.’” Id. (quoting 
AT&T Cost Assignment Forbearance Order ¶ 19). 

34 Once the key parameters of price cap regulation have been updated to reflect prevailing 
industry conditions, the Commission might develop additional cost models to inform future 
re-prescriptions of the X factor.
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price cap regulation policy, which has not been thoroughly re-examined in nearly two decades,

should be updated to reflect prevailing industry conditions. After this updating has been 

completed to ensure the timely protection of customers of special access services, the 

Commission can continue its commendable policy of acquiring the information it needs to 

structure policies to reflect prevailing industry conditions.
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VERIFICATION

I declare under penalty of perjury under the laws of the United States of America that the 
foregoing is true and correct to the best of my knowledge and belief. 

Executed on February 18, 2016. 

   

   David Sappington 
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March 24, 2016 
  
VIA ELECTRONIC FILING
  
Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street SW 
Washington, DC  20554 

   
Re:   Special Access for Price Cap Local Exchange Carriers; WC Docket No. 05-25, 

RM-10593 

Dear Ms. Dortch:

The Commission has now completed the most comprehensive data collection in the 
agency’s history and received thousands of pages of comments detailing the extensive and long-
held market power that the incumbent local exchange carriers (“ILECs”) wield over the broken 
special access marketplace. In response to now conclusive evidence of their dominance, the 
ILECs ask the Commission to ignore the dearth of special access competition on the promise that 
cable providers have upended the special access marketplace and will soon emerge as fierce 
competitors to ILEC special access1—just as they have done all along in the more than a decade 
since the Commission initiated this proceeding.2  The Commission should reject these renewed
efforts to stall the reforms necessary to unleash broadband competition at a critical point of 
transition in our nation’s wireline and wireless infrastructure. 
                                                           
1 See, e.g., Letter from Christopher Shenk, counsel for AT&T, to Marlene H. Dortch, 

Secretary, FCC, at 6-8, WC Docket No. 05-25 (filed Mar. 21, 2016) (“Mar. 21 AT&T Ex 
Parte”); Comments of AT&T at 13-15, WC Docket No. 05-25 (filed Jan. 27, 2016) (“AT&T 
Comments”); Letter from Maggie McCready, Verizon, to Marlene H. Dortch, Secretary, 
FCC, at 2-3, WC Docket No. 05-25 (filed Mar. 1, 2016) (“Mar. 1 Verizon Ex Parte”); 
Comments of Verizon at 28-30, WC Docket No. 05-25 (filed Jan. 27, 2016) (“Verizon 
Comments”); see generally Letter from Melissa E. Newman, CenturyLink, to Marlene H. 
Dortch, Secretary, FCC, WC Docket No. 05-25 (filed Mar. 17, 2016). 

2 See, e.g., Comments of Verizon at 28, WC Docket No. 05-25 (filed June 13, 2005) (“2005 
Verizon Comments”) (“Cable broadband can substitute directly for traditional private line 
services used by small and medium businesses, and cable operators aggressively are 
extending their fiber to the premises of office buildings.”); Comments of AT&T at 18, WC 
Docket No. 05-25 (filed Aug. 8, 2007) (“2007 AT&T Comments”) (proclaiming that 
“competition provided by cable operators has dramatically intensified over the past two 
years,” predicting steep losses in “retail DS1 circuits . . . to cable service providers” as a 
result of fiber and “hybrid fiber-coaxial cable facilities”); see also Letter from Dee May, 
Verizon, to Marlene H. Dortch, Secretary, FCC, at Attachment D p.6 (filed Sept. 5, 2007) 
(“2007 Verizon Ex Parte”). 





REDACTED – FOR PUBLIC INSPECTION 
 

3
 

claims.4  More than ten years ago, the ILECs submitted news reports and advertisements to 
document the “ambitious plans” of these would-be competitors.5 They even directed the FCC to 
cable company “web sites” for smoking-gun evidence of thriving competition—like Cox 
Communications’ assertion that it was an “ideal communications partner.”6

The ILECs’ thinly supported predictions proved incorrect.  Despite years of expansion 
efforts by competitive providers, both cable operators and CLECs have managed to introduce 
effective competition to only a tiny fraction of the special access marketplace. As the 
Commission’s data collection demonstrates, ILECs remain the sole provider of special access in 
73 percent of customer locations.7  There is a duopoly at 24 percent of locations, and three 
competitors at 2 percent of locations, leaving fewer than 1 percent of locations with four or more 
competitors.  A duopoly is not sufficient to discipline incumbent rates, terms, and conditions.8

To be clear, these results account for the fiber networks of both CLECs and cable companies,9

with cable companies serving roughly 58 percent of the limited locations where a competitive 
provider offers service.10

Confronted by data disproving their initial predictions, the ILECs simply lather, rinse, 
and repeat. The ILECs insist that the moment marketplace participants pressed “submit” on the 
Commission’s data collection portal, competitive dynamics intensified drastically, to the point 
where cable and CLEC fiber networks really are on the verge of transforming the special access 
marketplace.  There is no more reason to believe these claims now than there was in 2005.  
Indeed, today’s ILEC evidence is strikingly similar to the evidence they submitted in 2005—and 
equally flimsy.  

                                                           
4 Id.
5 Id. at 29. 
6 Id.
7  Declaration of Stanley M. Besen and Bridger M. Mitchell ¶¶ 25, 26 & Table 1, appended as 

Attachment 1 to Comments of Sprint Corporation, WC Docket No. 05-25 (filed Jan. 27, 
2016) (“Besen/Mitchell Decl.”).

8 Id. 
9  Supplemental Declaration of William P. Zarakas ¶¶ 2-3 (dated Mar. 23, 2016), attached 

hereto as Attachment A (“Supplemental Zarakas Decl.”).
10 Id. ¶ 7. 
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First, as Sprint has explained previously,11 the ILECs’ new collection of curated news 
reports, advertisements, and websites concerning the “ambitious”12 plans of competitive 
providers hardly indicates that cable companies and CLECs will suddenly emerge as rivals 
across the ILECs’ collective footprint.  To the contrary, they corroborate the substantial record 
evidence13 that insurmountable barriers to competitive entry typify the special access 
marketplace.  For example, numerous reports cited by the ILECs indicate that cable companies’
fiber expansion efforts are limited in scope to certain “communities” and “business districts,” 
and that cable companies increasingly resort to non-facilities-based expansions as a result of the 
time and cost associated with overbuilding ILECs even in dense locations.14 Along the same 
lines, a news report about XO Communications (“XO”) cited by Verizon discusses how a “$500 
million” XO fiber deployment initiative resulted in “completed fiber construction projects” in 
just “550 enterprise buildings.”15 At that pace, it would take generations to expand XO’s fiber 

                                                           
11 See generally Reply Comments of Sprint Corporation at 20-38, WC Docket No. 05-25 (filed 

Feb. 19, 2016) (“Sprint Reply Comments”); Sprint Corporation Opposition to ILEC Direct 
Cases at 9-15, WC Docket No. 15-247 (filed Feb. 5, 2016) (“Sprint Direct Case 
Opposition”). 

12 Brief of AT&T Inc. in Support of Its Direct Case at 7 n.17, WC Docket No. 15-247 (filed 
Jan. 8, 2016) (discussing Birch Communications’ “ambitious goal” to expand its fiber 
presence) (“AT&T Direct Case”); see also id. at 7, 12-13; Verizon Comments at 32-33. 

13 See, e.g., Reply Comments of Birch, EarthLink, and Level 3 at 4-11, WC Docket No. 05-25 
(filed Jan. 27, 2016) (“Joint CLEC Reply Comments”); Sprint Reply Comments at 20-38; 
Sprint Direct Case Opposition at 9-15. 

14 See Verizon Comments at 31 n.83; see also AT&T Direct Case at 7 and Letter from John W. 
Mayo, Georgetown Center for Business and Public Policy, to Marlene H. Dortch, Secretary, 
FCC, at attachment p. 8, WC Docket No. 05-25 (filed Mar. 15, 2016) (each citing Sean 
Buckley, Birch’s Oddo: We’ll Expand our Fiber Network to 1M Buildings via Organic 
Builds, Partner Agreements, FierceTelecom (Dec. 2, 2015), http://www.fiercetelecom.com/st
ory/birchs-oddo-well-expand-our-fiber-network-1m-buildings-organic-builds-partn/2015-12-
02 (conceding that “building our own fiber network” is a “long process” and that Birch will 
“leverage existing relationships” and expand “relationships with other fiber owners” to reach 
more customers in dense urban areas)).

15 See Direct Case of Verizon at 20, WC Docket No. 15-247 (filed Jan. 8, 2016) (“Verizon 
Direct Case”) and Letter from Curtis Grove, Verizon, to Marlene H. Dortch, Secretary, FCC, 
at 5, WC Docket No. 05-25 (filed Sept. 24, 2015) (“Sept. 24 Verizon Ex Parte”) (citing Sean 
Buckley, XO Takes Success-Based Approach to On-Net Fiber Buildouts, FierceTelecom 
(Sept. 3, 2015), http://www.fiercetelecom.com/story/xo-takes-success-based-approach-net-
fiber-buildouts/2015-09-03); see also Letter from Thomas W. Cohen, counsel for XO 
Communications, to Marlene H. Dortch, Secretary, FCC, at 2, WC Docket No. 05-25 (filed 
Sept. 23, 2015) (citing the same report, and suggesting that despite these efforts “XO’s 
network facilities cannot reach all locations where it seeks to serve customers” and must rely 
“heavily on the facilities and services of the price cap LECs”).
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from the headend to the fiber node and extend coaxial to some business locations within their 
footprint, combined with advancements in data-over-coaxial standards and equipment, have 
resulted in the offering of Ethernet and broadband access services delivered over HFC.  Where 
available, these HFC services provide a meaningful alternative to copper- and fiber-based best 
efforts services that enterprise customers have purchased for years.22 These services, however, 
fall short of providing meaningful competition to ILEC special access services in numerous 
respects.  

First, EoHFC is not yet available in all business locations served by ILEC special 
access—nor at most cellular tower sites.23 While cable companies have expanded their coaxial 
networks, a significant number of buildings located both in and outside the cable footprint 
continue to lack access to last-mile coaxial facilities.  Newer commercial buildings with fiber, 
retailers surrounded by large parking lots, large business locations set back far from roadways, 
airports, malls, and other locations often lack a coaxial connection.24 Indeed, cable companies 
themselves have acknowledged that their networks lack the extensive reach necessary to compete 
with ILECs.25 Moreover, as with fiber, constructing coaxial facilities to these previously 
unserved locations can prove prohibitively costly and time-consuming, even in dense urban and 
suburban areas that comprise a large portion of the cable footprint.  The costs of construction, the 
need to obtain permitting, rights of way, and other permissions, and the limited revenue available 
at the customer location—particularly in light of the lower price consumers are willing to pay for
HFC services—can make extending EoHFC to unserved businesses uneconomic.26

                                                           
22 Indeed, Verizon’s latest advertisements for its FiOS service tout the advantages of fiber 

relative to cable HFC offerings even for residential broadband services.
23 See Second Declaration of Ed Carey ¶ 7 (dated Mar. 24, 2016), attached hereto as 

Attachment B (“Second Carey Decl.”).
24 Id.
25 See Opposition to Petitions to Deny and Response to Comments of Comcast Corporation and 

Time Warner Cable Inc. at 70-71, MB Docket No. 14-57 (filed Sept. 23, 2014) (“Because 
larger businesses and enterprise customers have locations spanning multiple areas and cable 
footprints, Comcast, TWC, and other cable companies have been unable to offer seamless 
business service option,” and cannot provide “meaningful competition against incumbent 
providers”); Public Interest Statement of Charter Communications, Inc., Time Warner Cable 
Inc., and Advance/Newhouse Partnership at 35-36, MB Docket No. 15-149 (filed June 25, 
2015) (noting that “a provider typically must have a broad regional footprint without 
significant gaps in coverage areas to serve large enterprises with multiple sites across given 
geographic regions effectively.”).

26 See Jon Brodkin, Comcast failed to install Internet for 10 months then demanded $60,000 in 
fees: Tech startup needs a new office because it can't get Comcast Internet, Ars Technica 
(Mar. 17, 2016), http://arstechnica.com/business/2016/03/comcast-failed-to-install-internet-
for-10-months-then-demanded-60000-in-fees/ (after 10 months of attempting construction, 
cable company halted efforts to extend lateral to startup business in the heart of Silicon 
Valley, due in part to limited recurring revenue associated with HFC service); see also Sprint 
Reply Comments at 20-38; Sprint Direct Case Opposition at 9-15.
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increasingly require services that can support HD video, interactive applications, and a larger 
number of connected devices, each consuming greater amounts of data than before.44 These 
applications not only require more bandwidth, but are also much more sensitive to latency and 
jitter.  Because wireless usage is experiencing the same trends, Sprint has no assurance that HFC 
networks will ever grow capable of *** BEGIN HIGHLY CONFIDENTIAL ***

*** END HIGHLY CONFIDENTIAL ***45

Second, as explained in the Dr. Zarakas’s attached Declaration, even assuming that HFC 
become available at every location where an ILEC provides service, the result would be a 
duopoly in the vast majority of locations with special access demand—specifically 90 percent of 
them.  Only 9.3 percent of all locations would benefit from three providers, with four or more in 
just 0.5 percent.46 Similar results persist using larger geographic areas: there would be a duopoly 
in 86 percent of census blocks where special access services are provided, three competitors in 
12 percent of census blocks, and four or more competitors in just 2 percent.47 By assuming that 
HFC services are available at every location served by an ILEC, the Zarakas analysis, for the 
sake of argument, significantly overstates the potential reach of coaxial networks.  It also 
overstates the competitive impact of HFC services by assuming that every special access 
purchaser—including wireless carriers—can substitute HFC for traditional special access, which 
is not, and likely never will be the case.48 As the cable companies acknowledge, both of these 
assumptions are highly improbable.49

An unrealistic, best-case scenario of a distant business broadband duopoly should not 
deter the FCC from proceeding with essential special access reform today.  Indeed, considerable 
Commission precedent establishes that duopolies cannot provide effective competition.  In the 
Qwest Forbearance Order, the Commission rejected the assumption “that a duopoly always 
constitutes effective competition and is necessarily sufficient to ensure just, reasonable, and 
nondiscriminatory rates.”50 It determined that the AT&T-T Mobile merger would not serve the 
public interest largely on the basis that a 4-to-3 competitor transaction would diminish wireless 
competition and harm consumers.51 In establishing its spectrum screen, the Commission
presumed that fewer than three strong competitors in a given geographic market would result in 

                                                           
44 Second Carey Decl. ¶ 15.
45 Id.
46 Supplemental Zarakas Decl. ¶ 9. 
47 Id. ¶ 10. 
48  Second Carey Decl. ¶¶ 9, 10, 13, 15. 
49 See supra nn.25, 40, 41, 42 & accompanying text.
50 Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the 

Phoenix, Arizona Metropolitan Statistical Area, Memorandum Opinion and Order, 25 FCC 
Rcd 8622, 8635-36 ¶ 29 (2010), aff’d, Qwest Corp. v. FCC, 689 F.3d 1214 (10th Cir. 2012). 

51 See Applications of AT&T Inc. and Deutsche Telekom AG For Consent to Assign or Transfer 
Control of Licenses and Authorizations, Order, 26 FCC Rcd. 16,184, 16,185 ¶ 3 (2011). 
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 

In the Matter of

Special Access for Price Cap Local
Exchange Carriers

AT&T Corporation Petition for Rulemaking 
to Reform Regulation of Incumbent Local 
Exchange Carrier Rates for Interstate 
Special Access Services

Investigation of Certain Price Cap Local 
Exchange Carrier Business Data Services
Tariff Pricing Plans

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

WC Docket No. 05-25 

RM-10593 

WC Docket No. 15-247 

Supplemental Declaration of William P. Zarakas 

1. My name is William P. Zarakas.  I am a Principal with The Brattle Group, an economics 

consulting firm, where I work primarily on economic and regulatory matters concerning 

the communications and energy industries.  I have been involved in the economic 

analysis of issues facing these industries for roughly 30 years.  I have provided reports 

and/or testimony before the Federal Communications Commission (FCC) concerning a 

range of issues, including market share and churn analyses, cost models, foreclosure and 

bargaining models, and pole attachments matters.  I have recently provided a Declaration 

in WC Docket No. 05-25 and RM-10593,1 to which my CV was attached.   

2. Zarakas-Gately Declaration.  In the Declaration that I submitted on January 25, 2016 

(which I co-authored with Susan M. Gately), we provided market share calculations 

based on the special access services currently provided by incumbent local exchange 

1 Declaration of William P. Zarakas and Susan M. Gately, appended as Attachment 2 to Comments of Sprint 
Corporation, WC Docket No. 05-25 (filed Jan. 27, 2016) (“Zarakas-Gately Declaration”).



2

carriers (ILECs) and competitive providers (CPs).  In that Declaration, we combined 

cable companies and competitive local exchange carriers (CLECs) into a single grouping 

that we referred to as “CLECs.”2  The definition of Competitive Provider used in 

Appendix A, Mandatory Data Collection, of the Commission’s Order on 

Reconsideration3 includes wireless providers and other entities subject to the 

Commission’s jurisdiction.  We adopted a “narrower” definition to make clear that our 

market share analysis included only wireline providers of special access; that is, CLECs

and cable companies. 4

3. To be clear, the market share analysis provided in the Zarakas-Gately Declaration 

includes all wireline providers of facilities-based special access services, including both 

CLECs and cable companies. 5 For example, Table 5 in the Zarakas-Gately Declaration

indicates that, based on the data then included in the NORC data enclave, three or more 

CPs (i.e., CLECs and cable providers) provide special access in roughly 1 percent of the 

locations (buildings or cell towers) where special access is sold.

4. Based on my forgoing discussion, references to “CLECs” in Tables 4 and 5 of the 

Zarakas-Gately Declaration can be replaced with “CPs”.  For example, in Panel 4B, 

“Breakdown of Census Blocks With ILEC and CLEC Presence” can be replaced with 

2  In footnote 2 of the Zarakas-Gately Declaration, we stated that: “We purposely use the term CLEC throughout 
this Declaration rather than the broader ‘competitive provider’ term defined in the Data Collection Order.”  
Zarakas-Gatley Declaration at 3 n.2.

3  Special Access for Price Cap Local Exchange Carriers; AT&T Corporation Petition for Rulemaking to Reform 
Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access Services, Order on 
Reconsideration, 29 FCC Rcd. 11,657 (2014) (“Data Collection Order on Reconsideration”).

4 In practice, non-wireline special access were not included in the relevant special access files and therefore our 
alternate CLEC definition was intended to add a level of precision that was not strictly required (and inadvertently 
added confusion).

5  We excluded special access circuits that were leased by CPs from ILECs in the market analyses provided in the 
Zarakas-Gately Declaration because, in such cases, the CLEC would be providing special access over ILEC 
facilities. 
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“Breakdown of Census Blocks With ILEC and CP Presence.”  In Panels 5A and 5B, 

“Number CLEC Providers In Building/Tower” can be replaced with “Number CP 

Providers In Building/Tower.” 

5. Revised Location Data. After the Zarakas-Gately Declaration was filed, NORC updated 

the building/cell tower location data with new information it received from the 

Commission.  In this Supplemental Declaration, I use the most recent data on 

building/cell tower locations to calculate the degree to which CPs provide special access 

services on 1) a building/cell tower location basis and 2) a census block basis. 

6. The updated location data indicates that special access is sold in 1,216,977 buildings or 

cell towers located in 658,487 census blocks. 6  Based on this updated data, CPs (i.e.,

cable companies and CLECs) together provide special access to 269,389 building/cell 

tower locations, which account for about 22 percent of all locations where special access 

services are sold. The updated location data indicates that cable companies provide 

special access services in 156,395 locations (nearly 13 percent of total locations), and 

CLECs provide special access service in 118,475 locations (less than 10 percent of total 

locations). 7

6  I understand that the updated location data is based on modifications to the algorithm used to determine unique 
locations based on the address and longitude/latitude data provided by respondents.  The count of buildings/cell 
towers included in the Zarakas-Gately Declaration was based on an algorithm using a similar approach, but 
resulted in a different count of unique locations.  

7  In some cases, both cable companies and CLECs provide special access services to customers located in the same 
building/cell tower location.  Such overlap explains why the sum (274,870) of building/cell tower locations where 
cable companies provide special access (156,395=) plus the building/cell tower locations where CLECs provide 
special access (118,475) slightly exceeds the total number of building/cell tower locations where cable companies 
and CLECs provide special access services (269,389).  
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7. Thus, cable companies are providing special access service in approximately 58 percent

of building/cell tower locations served by CPs, and CLECs are providing special access 

service in approximately 44 percent of buildings / cell towers served by CPs.8

8. Hypothetical Impact of Potential Cable Competition. I was asked to analyze the

competitive impact of the hypothesis that both ILECs and cable companies may be 

competitors (actual or potential) at every building/cell tower location where special 

access is sold, irrespective of whether or not they actually provide special access service 

at those locations.  This assumption would result in a count of at least two special access 

competitors at each location.

9. Table 1 indicates that this hypothetical analysis results in only one ILEC and one cable 

company providing special access services (either actually or potentially) in the vast 

majority of building/cell tower locations where special access services are sold.

Specifically, in this hypothetical, one ILEC and one cable company would potentially 

offer special access services, with no actual competition from CLEC providers, in 

1,097,357 of the total 1,216,977 locations where special access services are sold.  That is, 

if cable companies were to sell special access services in every location where the ILEC 

has special access facilities, there would be an ILEC-cable duopoly in 90 percent of the 

locations where special access services are sold.   

10. The table also indicates that CLECs provide special access in 113,455 building/cell tower 

locations.  Therefore, in this hypothetical, there would be three competitors (i.e., actual or 

8  The calculations are, for cable companies, 156,395 / 269,389 = 58% and, for CLECs, 118,475 / 269,389 = 44%.
These percentages do not sum to 100% because, as mentioned above, there are instances of overlap (i.e., CLECs 
and cable companies each provide service to customers located in the same building / cell tower. Of the 269,389 
building/cell tower locations receiving special access service, 150,914 (56%) receive service from cable 
companies but not CLECs, 112,944 (42%) receive service from CLECs but not cable companies, and the 
remaining 5,481 (2%) receive service from both cable companies and CLECs.
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potential competition from an ILEC, a cable company, and a single CLEC) in only about 

9.3 percent of the total building/cell tower locations where special access services are

sold.  Also in this hypothetical, there would be four or more competitors (i.e., actual or 

potential competition from an ILEC, a cable company, and two or more CLECs) in only 

6,165 (about 0.5 percent) of the building/cell tower locations where special access

services are sold.  Thus, there would be more than three competitors in roughly 9.8 

percent of the building/cell tower locations where special access services are sold.

11. Table 5 in the Zarakas-Gately Declaration indicated that there were three or more actual 

providers of special access services in less than 3 percent of buildings or cell towers 

where special access service is provided. 9  Thus, the hypothetical that two competitors 

would be in place (i.e., an ILEC and a cable company) at every building/cell tower 

location where special access is sold results in increasing the percentage of building/cell 

tower locations where there are more than two competitors from the relatively low degree 

of such competition shown in the Zarakas-Gately Declaration to less than 10 percent.   

12. I provide a similar analysis based on census blocks (instead of building/cell tower

locations) in Table 2.  The table indicates that, in this hypothetical, there would be no 

more than two competitors (either actual or potentially, an ILEC and a cable company) in 

565,621 (or about 86 percent) of census blocks where special access services are sold.  

Three competitors (i.e., actual or potential competition from an ILEC, a cable company, 

and a CLEC) would be present in 79,648 (or about 12 percent) of census blocks and four 

9  Calculations in Table 5 in the Zarakas-Gately Declaration were based on our estimate of 843,184 building/cell 
tower locations where special access is sold.  Of these, 19,638 + 5,342 = 24,980 building/cell tower locations had 
three or more special access providers; 24,890 / 843,184 = 2.96%. 
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competitors would be present in an additional 13,218 (or about 2 percent) of census 

blocks. 

13. Table 4 in the Zarakas-Gately Declaration indicated that there were three or more actual 

providers of special access services in roughly 4.2 percent of census blocks where special 

access service is provided, 10 compared to the three or more competitors being present in 

about 14.1 percent of census blocks under the hypothetical analysis.  

10  Calculations in Table 4 in the Zarakas-Gately Declaration were based on our estimate of 581,704 census blocks 
where special access is sold.  Of these, 16,412 + 7,853 = 24,265 census blocks had three or more special access 
providers; 24,265 / 581,704 = 4.2%. 
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Table 1 
Level of Competition in Special Access Market 

By Building/Cell Tower with Special Access Demand 

 
 
 
Sources and Notes: 
Table IIA04_Building_Xwalk_Method2 and IIB03_Building_Xwalk_Method2 provide the FCC’s updated unique building/cell tower 
locations.  
The FCC data indicates there are a few locations where more than one ILEC or more than one cable company provide special 
access at the same location.  For the purposes of this analysis, the first ILEC and cable company are counted as an ILEC or cable 
company, respectively.  Subsequent ILECs or cable companies are counted as CLECs. 
[1]:  Assumes that an ILEC and a cable company provide special access service in every building/cell tower where there is special 
access demand. 
[2]: Number of buildings/cell towers where there would be 3 competitors. 
[3]: Number of buildings/cell towers where there would be 4 or more competitors. 
[4] = sum([1]:[3]). 
  

Number of Special 
Access Providers

# %

2* [1] 1,097,357 90.2%
3 [2] 113,455 9.3%
4+ [3] 6,165 0.5%

Total [4] 1,216,977 100.0%

Buildings / Cell Towers Where 
Special Access Is Provided
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Table 2 
Level of Competition In Special Access Market 
By Census Block With Special Access Demand 

 
 
 
Sources and Notes:  
Table IIA04_Building_Xwalk_Method2 and IIB03_Building_Xwalk_Method2 provide the FCC’s updated unique building/cell tower 
locations, and assigned each unique location to a census block.  
The FCC data indicates there are a few locations where more than one ILEC or more than one cable company provide special 
access at the same location.  For the purposes of this analysis, the first ILEC and cable company are counted as an ILEC or cable 
company, respectively.  Subsequent ILECs or cable companies are counted as CLECs. 
 [1]:  Assumes that an ILEC and a cable company provide special access service in every building/cell tower where there is special 
access demand. 
[2]: Number of census blocks where there would be 3 competitors. 
[3]: Number of census blocks where there would be 4 or more competitors. 
[4] = sum([1]:[3]). 

Number of Special 
Access Providers

# %

2* [1] 565,621 85.9%
3 [2] 79,648 12.1%
4+ [3] 13,218 2.0%

Total [4] 658,487 100.0%

Census Blocks Where Special 
Access Is Provided


